R(SB)5/90
Decision

SUPPLEMENTARY BENEFITS ACT 1976

Claims and Payments-retrospective effect of Appointment following death.

The daughter of a deceased claimant represented his estate at a social security appeal tribunal hearing. At the time of the hearing there had been no Grant of Probate of any will of the claimant, nor had a Grant of Letters of Administration been made in respect of his estate. Neither had there been any written Appointment made by the Secretary of State under regulation 28(1) of the Supplementary Beneﬁts (Claims and Payments) Regulations 1981. It was not until later that the daughter obtained such an Appointment from the Secretary of State. Nevertheless, the tribunal went on to decide the case and upheld by a majority the decision of the adjudication ofﬁcer. The daughter appealed to a Social Security Commissioner.

Held that:

An Appointment made by the Secretary of State under regulation 28(1) of the Supplementary Beneﬁts (Claims and Payments) Regulations 1981 (S.I. 1989 No. 1525) is retrospective in operation and validates earlier proceedings of the appointee. Thus the appeal to the social security appeal tribunal was properly heard and decided and the appeal to the Social Security Commissioner was properly constituted (paragraphs 5 and 6).

The appeal was allowed.

DECISION OF THE COMMISSIONER

1. I allow the appeal by the claimant’s daughter on behalf of the deceased’s claimant’s estate against the decision of the social security appeal tribunal dated 24 August 1988 as that decision is erroneous in law and I set it aside. I give the decision which the tribunal should have given namely that in relation to the claim for supplementary beneﬁt made by the deceased on 4 January 1987 it has been shown that between 28 November 1988 (the date of the claimant’s entry into a nursing home) and the date on which the claim was made (4 January 1988) there was continuous good cause for failure to make the claim. Consequently the claim can be treated as made on 28 November 1987 and the claimant’s entitlement to supplementary beneﬁt should be assessed accordingly: Social Security Act 1975 (as amended) section 101.

2. This is an appeal to the Commissioner on behalf of the estate of a deceased claimant, a man who died on 18 January 1988 aged 87 years. The appeal is against the majority decision of a social security appeal tribunal dated 24 August 1988 which upheld a decision of the local adjudication ofﬁcer issued on 29 February 1988, awarding supplementary pension to the claimant of L97.80 a week from the pay-day Thursday in the week commencing 4 January 1988 but refusing to back-date an award to 28 November 1987, when the claimant entered a nursing home. The facts are set out in detail below. At the request of the claimant’s daughter who was representing the claimant’s estate (see below), the appeal was the subject of an oral hearing before me on 20 February 1990 at which the claimant’s daughter was present and the adjudication ofﬁcer was represented by Mr. J. Reid of the Ofﬁce of the Chief Adjudication Ofﬁcer. I am indebted to the claimant’s daughter and to Mr Reid for their assistance to me at the hearing.

3. The ﬁrst point that I have to deal with in this decision concerns the fact that at the date of the hearing before the social security appeal tribunal (24 August 1988) the claimant was deceased (having died on 18 January 1988). At the hearing the claimant’s estate was represented by his daughter. There had been no Grant of Probate of any Will of the claimant nor had a Grant of Letters of Administration been made in respect of his estate. Neither had there been any written Appointment made by the Secretary of State of any person to act as Appointee under regulation 28(1) of the Supplementary Beneﬁt (Claims and Payments) Regulations 1981 [S.I. 1981 No. 1525]. Consequently the adjudication ofﬁcer now concerned submitted (in a written submission dated 5 June 1989) that, in accordance with reported Commissioner’s Decision R(SB) 8/88, the decision of the social security appeal tribunal was a nullity. However, the claimant’s daughter did obtain an Appointment from the Secretary of State on 11 September 1989.

4. In R(SB) 8/88, the learned Commissioner was dealing with an appeal to the Commissioner from a social security appeal tribunal where neither at the time of the tribunal’s decision nor at the time of the decision of the Commissioner was there any Grant of Probate, Letters of Administration or Secretary of State’s Appointment. The Commissioner consequently held that the decision of the social security appeal tribunal was a nullity and he set it aside. However in paragraph 6 of his decision the learned Commissioner said,

“In the absence of either a grant of Probate or letters of administration, the Secretary of State, via his ofﬁcer at the local ofﬁce, might invite the deceased’s widow to proceed with the outstanding appeal, and if she is agreeable he should then appoint her to act in this respect under regulation 28(1). In that event the appeal would be properly constituted.” (my emphasis).

5. In my judgment that paragraph implies that when once an Appointment has been made by the Secretary of State under regulation 28(1) it acts retrospectively and validates earlier proceedings by the Appointee. There is a similar principle in the law of agency whereby a ratiﬁcation by a principal of a previous act done by an agent at that previous time acting without authority relates back to such act and validates it. That principle has been applied to the unauthorised institution of proceedings (see Danish Mercantile Co. v. Beaumont [1951] Ch. 680, C.A.) I have conferred with the learned Commissioner who was the author of R(SB) 8/88 and he has conformed that in his view an Appointment by the Secretary of State would be retrospective in this manner and that he meant paragraph 6 of R(SB) 8/88 to have this effect.

6. The relevant parts of regulation 28(1) of the Supplementary Beneﬁt (Claims and Payments) Regulations 1981 [S.I. 1981 No. 1525] provide as follows,

“Payments on death 28. (1) On the death of a person who has made a claim for beneﬁt, the Secretary of State may appoint such person as he may think ﬁt to proceed with the claim; and the provisions of these regulations shall apply, subject to the necessary modiﬁcations, to any such claim.”

Sub-paragraphs (2)-(5) of regulation 28 provide for payments by the Secretary of State of social security beneﬁts to e.g. personal representatives, legateesm next of kin or creditors of the deceased. In my judgment the words in regulation 28(1) “the Secretary of State may appoint such person as he may think ﬁt to proceed with the claim” (my emphasis) tend to reinforce the view that I have taken that such an Appointment is retrospective in operation. Consequently the appeal to the social security appeal tribunal was properly heard and decided and equally the appeal to me was properly constituted.

7. As to the substance of the appeal, namely that the tribunal erred in law in holding “good cause” for delay not to be shown in the circumstances, I accept the combined submissions of Mr. J. Reid and of the claimant’s daughter that the tribunal did err in law in that they considered the conduct of the claimant’s daughter and the family generally in deciding whether or not there was “good cause” for dealy, whereas in fact the only person whose conduct etc should have been considered was that of the claimant himself since at the relevant time there was no formal Appointment in being (see R(SB) 17/83 and R(SB) 9/84 (Tribunal)). That is undoubted so. Moreover, I accept the submissions of Mr. J. Reid and of the claimant’s daughter that, in view of the advanced age and physical and mental inﬁrmity of the claimant at the relevant time, he undoubtedly could show “good cause” for the delay in making the claim. I ought perhaps to add that the delay was caused by the fact that, as far as the claimant’s daughter knew, a claim had been made timeously when the claimant entered the nursing home on 28 November 1988 but had either been mislaid or lost in the post.

8. This is obviously a case where I should exercise my power under the amended section 101 of the Social Security Act 1975 to give the decision which the tribunal should have given and I have done so in paragraph 1 above. The claimant’s daughter gave me to understand at the hearing that the claimant’s widow (Mrs. C. J) is still alive and it is she who wishes to be paid any additional supplementary beneﬁt that is now found to be due. That is of course a matter for the Secretary of State and not for me.
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(Signed) M. J. Goodman

Commissioner

