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Decision
SOCIAL SECURITY ACTS 1975 TO 1981
UNEMPLOYMENT BENEFIT
Voluntarily Leaving Employment - Just Cause
The claimant, who could have retained his employment as a school teacher until he reached 65, responded to a circular from his local education authority headed "Early Retirement of Teachers" and applied, at the age of 62, to retire. The education authority accepted his application and certified that the claimant's employment had been terminated in the interests of the efficient discharge of the authority's functions.
It was submitted on behalf of the claimant that as Parliament had approved the provisions enabling teachers to retire early and further as the Department of Education and Science, local education authorities and teachers unions all supported those provisions, it was wholly inappropriate that the claimant should be penalised for his action in terms of section 20(1)(a) of the Act; and that this last provision encompassed the public interest as a whole and not merely those of the insurance fund.
The Commissioner considered the public interest and the interest of contributors in relation to the statutory provisions which protect the insurance fund from claims from persons who without just cause voluntarily leave their employment (paragraph 10)
Held that:
1. it is not for the statutory authorities to conclude that certain arrangements were in the public interest when determining whether a claimant had just cause for his actions;
2. the claimant voluntarily left his employment in that, having been provided with an incentive for doing so, he accepted the opportunity of an early retirement;
3. the claimant chose to give up the employment he had when he had no reasonable prospects of obtaining alternative employment; there were no pressing personal or domestic circumstances requiring him to do so;
4. the claimant did not have just cause for voluntarily leaving his employment, and the disqualification imposed by the insurance officer and the local tribunal was appropriate, particularly bearing in mind the lack of any prospect of his obtaining alternative employment.
NOTE: An appeal by the claimant's association to the Court of Appeal is pending. The judgement of the Court will be printed as an Appendix to follow this decision.
DECISION OF THE COMMISSIONER
1. My decision is that the claimant is disqualified for receiving unemployment benefit from 18 September 1979 to 27 October 1979 (both dates included).
2. The claimant, who is now aged approximately 63 years, had been employed as a school teacher for almost 39 years when his employment terminated on 31 August 1979. The local education authority, who were his employers at the time, stated on 14 September 1979 that the termination was attributable to "voluntary retirement". At the same time, they stated that he was entitled to 3 months' notice, that he was given notice on 25 May 1979 and that, if he had not retired voluntarily, his employment would otherwise have lasted for at least another 6 weeks. He claimed unemployment benefit on 3 September 1979. Benefit was paid to him. However, payment was suspended from and including 18 September 1979 and, on 24 September 1979, the insurance officer decided that he was disqualified for receiving benefit from 18 September 1979 to 27 October 1979 (both dates included) "because he voluntarily left his employment without just cause". The claimant's appeal from this decision to the local tribunal, which he attended and at which he was represented by his association (the Assistant Masters and Mistresses Association), was disallowed by a majority. His association then appealed on his behalf to the Commissioner. His solicitors requested a hearing. The hearing took place on 11 December 1980. The claimant was represented by Mr. Rupert Jackson of counsel, who called the claimant, Mr. J. T, an employee of the employers concerned, and Mr. P. A. Smith, an officer of the claimant's association, to give evidence. Mr. F. J. Lewis appeared for the insurance officer.
3. Section 20(1)(a) of the Social Security Act 1975 provides that "20.-(1) A person shall be disqualified for receiving unemployment benefit for such period not exceeding 6 weeks as may by determined......if
(a) he has lost his employment as an employed earner through his misconduct, or has voluntarily left such employment without just cause;".
4. In the grounds of appeal submitted by the claimant's solicitors it is submitted that (a) the claimant did not voluntarily leave his employment, it was terminated by his employers, that (b) alternatively, if he left voluntarily he did so with just cause (they set out in detail their reasons for maintaining that this was so) and that (c) if he left voluntarily without just cause the prescribed period of disqualification should be less than 6 weeks. In his submission to the Commissioner, the insurance officer has maintained that (i) as the claimant had chosen to participate in an early retirement scheme and that as his employment would otherwise have continued until he attained normal retirement age in 1983, he had to be regarded as having left his employment voluntarily, and that (ii) he did not have just cause for doing so, particularly in view of the fact that he left the employment he had when he had no justified expectation of securing alternative employment, and thus made demands on the National Insurance Fund which could have been avoided if he had not decided to leave. The arguments advanced at the hearing were to substantially the same effect but were put forward in more detail.
5. On 7 March 1979 the employers concerned issued a circular headed "Early Retirement of Teachers". It was stated therein that "The question of early retirement for teachers has been discussed in the Teachers' Consultative Committee and the County Council has agreed to consider applications for early retirement from teachers who will be aged 50 or over at the date of retirement and who have 5 or more years service. The purpose of this circular is to invite applications by 31st March, 1979, from teachers interested in retiring at the end of this academic year. Making such an application will involve no commitment and a teacher will be free to withdraw the application when he or she knows the terms upon which early retirement is available. The Council have reserved a discretion whether to allow a teacher to retire early. This discretion can be exercised only 'where this is deemed to be in the interests of the efficient discharge of the employer's functions'. Members have made it clear that they will exercise their discretion in favour of allowing a teacher to retire only if some financial benefit to the Council will result. No decision has yet been made by the Council on the question of 'added years' for pension purposes. Each interested teacher will be informed of the decision on this in due course". The claimant responded in a letter to them dated 20 March 1979 in which he stated, "I wish to make an application for early retirement under the conditions laid down in the above Circular". He went on to request that his years of service (38 years and 138 days on 31 March 1979) be made up to 40 years by 31 August 1979. Following a letter from the employers, setting out the terms which were those requested by the claimant, a reply was sent by him on 25 May 1979 in which he stated that "I hereby accept your offer under the terms stated in your letter to retire from teaching on August 31st 1979 and to terminate my employment at B.. C.. School G.. on that date". In their reply, dated 4 June 1979, the employers stated "I confirm that your appointment will be terminated in the interests of the efficient discharge of the functions of the Authority and that you will retire on 31st August, 1979". 6. In his opening address at the hearing, Mr. Jackson outlined in considerable detail the background relating to the publication of the circular, to which reference is made in paragraph 5. He also produced the relevant documents. It would appear to me that the most informative is the letter from the Department of Education and Science to the claimant's association dated 2 December 1980. The position of those teachers who have reached the age 50 years, but have not attained the age 60 years, is governed by the provisions of the Teachers Superannuation (Amendment) Regulations 1978 [S.I. 1978 No. 422] which relate to the premature retirement of teachers in this age group "if by written notice given to the Secretary of State his employer certifies that his service has been terminated (a) by reason of his redundancy, or (b) in the interests of the efficient discharge of his employer's functions". Teachers aged 60 years to 65 years are not covered by these regulations but similar arrangements for their premature retirement for the same reason may be made. The application of the arrangements in individual cases is (as the documents referred to in paragraph 5 indicate) "a matter between the authority and the individual teacher". The Department require the employers concerned, who choose to make these arrangements, to issue a certificate stating the reason for premature cessation of employment. On 18 June 1979 the claimant's employers certified that "The employment in reckonable service of [the claimant] has been terminated...... in the interests of the efficient exercise of the employing authority's functions".
7. In reply to the employers' reference to "voluntary retirement", the claimant stated "I applied for early retirement". In his evidence before me he stated that when he accepted the employers' offer of early retirement "I was not thinking of doing any other work for some time at least after my retirement". He added that, prior to his retirement, he had no specific job in view and had not taken any action with a view to obtaining employment and (as far as he knew) he had no prospects of employment. He was not feeling very well at the time. Mr. T gave evidence to the effect that it had been calculated that his employers saved L2500 by entering into the arrangement, outlined above, with the claimant. This was due to the fact that a supply teacher on scale I took over the claimant's duties and was placed in scale II, whereas the claimant at the time of his retirement was in scale III. He explained that no early retirement was approved unless it was to the employers financial advantage, even though it was otherwise in the interests of the efficient discharge by his employers of their functions. Mr. Smith's evidence was to the effect that there was general agreement in educational spheres that there was "a pressing need" to introduce arrangements of this nature. (I was informed that of the 104 education authorities in the country, 71 were making arrangements of the nature made by the claimant's employers). He stated that he would have described the claimant's retirement as a "premature retirement" rather than a "voluntary retirement". He also stated that, in response to the circular, 37 teachers employed by his employers in the age group 60 years to 65 years indicated that they were prepared to retire prematurely, and did so in accordance with the employers' arrangements. This was a minority of the number in this age group who could have indicated that they were prepared to do so.
8. Mr. Jackson submitted that the claimant should not be regarded as having left his employment. The initial moves were taken by the employers. The final step was also taken by them, namely the issuing of the certificate referred to above. His employment was terminated by his employers. It would appear to me to be abundantly clear that the claimant left his employment and that he did so voluntarily. He chose, or elected or opted, to retire. He was not required to do so. If he had not done so his employment would otherwise have lasted for at least another 6 weeks.
9. I have taken note of everything Mr. Jackson had to say in support of his contention that, in any event, the claimant had just cause for voluntarily leaving his employment. He maintained that disqualification under the provisions of section 20(1)(a) was intended to be a penalty (or punishment or sanction - see paragraph 17 of Decision R(U) 4/70) and that it was wholly inappropriate to impose a penalty when a person left his employment in the circumstances in which the claimant did so. Provision for early retirement had been made by Parliament. Arrangements for early retirement, such as those made by the employers concerned, were positively approved by the Department of Education and Science, by education authorities generally and by the teachers' unions. They were entered into in the public interest. They were required to be "in the interests of the efficient exercise of the employing authority's functions" and, in addition, a teacher would only be allowed to retire if some financial benefit to the employers would result. He submitted that the requirement that a cause should be "just" was not as stringent as a requirement that it should be "good". What was required was that the act of voluntarily leaving was just as between all the parties thereby affected. He referred me to virtually all the reported decisions relating to the meaning of "just cause" in this context, and invited my attention, in particular, to Decision R(U) 20/64, in which it is stated that "The notion of "just cause' involves a compromise between the rights of the individual and the interests of the rest of the community. So long as he does not break his contract with his employer, the individual is free to leave his employment when he likes. But if he wishes to claim unemployment benefit he must not leave his employment without due regard to the interests of the rest of the community......" (paragraph 8). He submitted that the public interest as a whole and not merely the interests of the unemployment insurance fund and the contributors thereto had to be taken into consideration (see paragraph 15 of Decision R(U) 4/70). He pointed out that it was not to the claimant's financial advantage to voluntarily leave when he did but, by doing so, he was assisting his employers to discharge their educational responsibilities efficiently and also helping to relieve the plight of the young teacher who was unemployed and improve the prospects of the young teacher who was employed.
10. I consider that it is essential to bear in mind, when considering the merits of this appeal, that it relates to an unemployment insurance scheme and entitlement to benefit under that scheme. The aim of the relevant statutory provision, namely section 20(1)(a), is to protect the unemployment insurance fund relating to this scheme. It provides, inter alia, that in the absence of just cause for doing so, a person who voluntarily leaves his employment shall not become a charge on the fund for a particular period. This background has to be borne in mind when determining the meaning to be attached to just cause in this provision. This would appear to me to have been the approach which prompted the following observations by the Commissioner in Decision R(U) 26/51 - "Although each case has to be considered in the light of its own circumstances, the general principles applicable are set out in Decision 11760/30 which is a decision given under the Unemployment Insurance Acts now repealed but which applies equally to this case. In that decision, it was observed that - as in the present case - the question is not whether it was reasonable and proper for the claimant to retire on pension but whether, when he elects to do so and thereby "abandons employment", it is reasonable that he should be allowed to derive benefit from the Unemployment Fund. The Umpire held that it was not, and expressed the opinion that the claimant having left his employment to obtain a pension - which he would not have lost had the continued - was in no better position on the question of "just cause" than one who left his employment "because somebody had left him a legacy which brought him in a similar or larger income''''. The decision given in 1930, to which he refers, related to the provisions of section 8(2) of the Unemployment Insurance Act 1920, which also disqualified for benefit a person who voluntarily left his employment without just cause. I have no doubt that the present claimant considered he was acting reasonably from the point of view of his own well being in accepting early retirement on the terms he was offered. In addition, there may well have been an element of altruism in his decision, such as a belief that his early retirement would assist in the solution of current education problems and also provide opportunities for a younger member of the profession. I have also no doubt that his employers considered that they were acting reasonably from their point of view, in offering him early retirement. The evidence is to the effect that they were satisfied that, in doing so, they were acting in the interests of the efficient discharge of their functions as an education authority and that, in addition, financial benefit to them would accrue. I do not consider that any of these features assist the claimant. It may be argued that while this might be so in the case of a claimant who was employed in private industry, other considerations arise when one is concerned with a public service and when the action taken which resulted in the early retirement is one which can be said to have been taken with the approval of Parliament, the Government Department concerned and many other public and professional bodies. I am not impressed by this approach. It may be said that in coming to the arrangement which I have described, the claimant and his employers were acting in the public interest. As I have already indicated, I accept that they believed they were. The fact that the claimant believed that this was so, did not in itself provide him with just cause for leaving when he had no other employment in view and had made no attempt to get any. I consider that I would be well out of my depth as a Commissioner if I were to conclude that, quite apart from the beliefs of the claimant and his employers, the arrangement entered into was, in fact, in the public interest. Is it in the public interest that it is left to the individual local authorities to decide whether they should enter into arrangements of this nature? Is it in the public interest that financial, rather than educational, considerations should finally determined whether an arrangement should be entered into? Were the substantial number of local education authorities, who to date have not entered into arrangements of the nature of that entered into by the claimant's employers, failing to act in the public interest and is this so as far as the teachers (a majority in the relevant age group) who did not respond to the invitation of the claimant's employers were concerned? I do not accept that one can be expected to attempt to answer questions of this nature in determining whether the claimant had just cause for his action. Basically, this is a simple straight forward case of a claimant who having been given the opportunity of an early retirement and provided with an incentive for accepting it, did so, with the result that his employment terminated on 31 August 1979. If he had not done so, his employment would have continued until he attained normal retirement age in 1983. He chose to retire. He was entitled to do so. Different considerations arise in determining whether having done so he is or not to be disqualified for receiving benefit. At the time he applied for early retirement, namely 20 March 1979, he had no intention of seeking alternative employment following the termination of his appointment and took no steps to obtain alternative employment. This was the position up to at least the date of termination, namely 31 August 1979. It may be said that, bearing in mind the employment situation generally, this was a realistic approach, in which event it may be said that he chose to give up the employment he had when he knew he had no reasonable prospects of obtaining alternative employment. There is no suggestion that he decided to retire because of, for example pressing personal or domestic circumstances, or because of working conditions which the employers had failed to remedy after they had been drawn to their attention, or the failure of his employers to fulfil their contractual obligations. The claimant has said that he was not feeling well at the relevant time. However, the evidence falls far short of establishing anything remotely resembling a lack of confidence on his part in his mental or physical ability to perform his duties as a teacher. Having had regard to all the evidence and the submissions which have been made, I am satisfied that the claimant did not have just cause for voluntarily leaving his employment. It follows that he has to be disqualified for receiving unemployment benefit. Bearing in mind all the circumstances, including, in particular, those relating to alternative employment, I consider that the period of disqualification imposed by the insurance officer and local tribunal was appropriate and it is that imposed by me. It may be said that it is unfair that a claimant should be penalised for co-operating with his employers in their efforts to exercise their functions efficiently and save money. (As the present claimant has continued (apart from when he was in receipt of sickness benefit) to receive unemployment benefit, it may be said that, in the event, he will not be penalised as he will receive benefit for the maximum number of days-312). There appears to be no reason why the employers should not take into account the position of persons such as the claimant in relation to the receipt of unemployment benefit when deciding what inducements to offer for early retirement. Needless to say, this is a matter which is entirely outside my jurisdiction.
11. The appeal of the claimant's association is disallowed.
(Signed) E. Roderic Bowen
Commissioner SOCIAL SECURITY ACTS 1975 TO 1981
NOTE ISSUED ON THE AUTHORITY OF THE CHIEF
COMMISSIONER
The claimant appealed to the Court of Appeal.
On 5 May 1982 the Court of Appeal (Lord Denning, M. R., Donaldson and Slade L. J. J.) dismissed the appeal. The judgments of the members of the Court of Appeal are printed in full in the Appendix hereto.
IN THE MATTER OF THE SOCIAL SECURITY ACTS 1975 TO 1980 AND IN THE MATTER OF A CLAIM FOR UNEMPLOYMENT BENEFIT BY ERNEST GRAHAM CREWE AND IN THE MATTER OF AN APPEAL TO THE SOCIAL SECURITY COMMISSIONER BY ERNEST GRAHAM CREWE AND THE ASSISTANT MASTERS AND MISTRESSES ASSOCIATION
(Transcript of the Shorthand Notes of the Association of Official Shorthandwriters Ltd., Room 392, Royal Courts of Justice, and 2 New Square, Lincoln's Inn, London, W.C.2).
MR. R. JACKSON (instructed by Messrs. Raynolds Porter Chamberlain) appeared on behalf of the Applicants (Appellants).
MR. SIMON BROWN (instructed by the Solicitor, Department of Health and Social Security) appeared on behalf of the Respondent.
JUDGMENT A THE MASTER OF THE ROLLS: Ernest Crewe was a school teacher. He was aged 61. He had taught in schools for 39 years. But then the education authority wanted the older teachers to retire voluntarily. This was because the number of children was decreasing and they did not want so many teachers. It was also because the education authority wanted to get young teachers into work instead of being on the dole. Also they did not want too B many old teachers for young children. There was a financial advantage too. Young teachers would be paid less than the older ones. So the education authority, with the active support of the Department, introduced a scheme for early retirement for teachers over 50. They offered considerable inducements. Whereas previously a school teacher was not at liberty to C retire early, now he was to be at liberty to retire early: and to get nearly as high a pension as if he had served his full time. He got so many "added years" added notionally to his credit although he had not served them. There were other inducements too. These proved sufficiently attractive to induce Ernest Crewe to apply for early retirement. He did so. His retirement took effect from the 1st September, 1979. Thereupon he applied for D unemployment benefit. His case was taken up by his association (the Assistant Masters and Mistresses Association). The insurance officer said that he was disqualified from obtaining it for the first six weeks, but thereafter he would receive it. He did not agree with this six week's ban. He appealed to the local tribunal. They refused by a majority to allow him the six weeks' benefit. He applied to the Social Security Commissioner (Mr E Roderick Bowen, Q.C.). He refused it too, but gave leave to appeal to this court. It is the first appeal under the Social Security Act 1980. It comes only as a point of law.
The law
The difference arises on a provision about unemployment benefit which F goes back for seventy years. In 1911 there was introduced into England a scheme for unemployment benefit for those out of work. In the very first Act-the National Insurance Act 1911-there was a clause which disqualified a man to unemployment benefit. It was section 87(2). The clause was repeated in the same words in section 8(2) of the Unemployment Insurance Act 1920 and in the National Insurance Act 1946. It has been G repeated in every Act since that time. It is now contained in section 20(1)(a) of the Social Security Act 1975. It says that a man is disqualified for a period not exceeding six weeks if "he has lost his employment as an employed earner through his own misconduct or has voluntarily left such employment without just cause".
H Mr. Crewe is, of course, not guilty of any misconduct: but he did voluntarily leave his employment. The question is whether he left it A "without just cause". At first sight it would look as if Ernest Crewe had "just cause" for leaving his employment. His employers wanted him to go-not for his own sake-but for their own sake. That is shown by the regulations about premature retirement. They apply only when his employer is satisfied that his services have been terminated "in the interests of the efficient discharge of his employer's function". The education B authority here were so satisfied because the educational system would be more efficient if he retired and was replaced by a younger man.
But this simple approach is contrary to a long line of decisions by the Commissioners. These I would summarise:
C (1) In 1930 (Case No. 11760/30) an employee of a local authority left his employment to obtain a pension which would bring him in an income of about L2 a week. The Commissioner said:
"This does not afford 'just cause' for leaving any more than it would have done had the claimant left his employment because somebody had left him a legacy which brought him in a similar or larger income".
D (2) In 1951 (Case No. R(U) 26/51) an employee voluntarily left his employment at 60 when he could have stayed on to 65. He got the pension applicable to his period of service. It was held that he had left "without just cause". The Commissioner said:
"The question is not whether it was reasonable and proper for the E claimant to retire on pension but whether, when he elects to do so and thereby 'abandons employment', it is reasonable that he should be allowed to derive benefit from the Unemployment Fund".
(3) In 1952 (Case No. R(U) 14/52) an employee aged 61 was employed at a place 70 miles from his home. He gave it up so as to be with his wife and to F try to get work nearer home. It was held that he had "just cause" for leaving. The Commissioner said:
"I do not think that he should incur disqualification for unemployment benefit because in the circumstances he made up his mind to bring his employment to an end and go home".
G (4) In 1959 (Case No. R(U) 23/59) a police officer retired at 52 when he could have continued until 55. As he had done 30 years' service, he got the maximum pension. There was some suggestion that the Home Secretary thought that police officers should retire when they had qualified for maximum pension. The Commissioner held that he left "without just cause". He felt that the case was indistinguishable from the 1951 case (No. H 2 above). He explained that the previous decisions should be followed. He said: A "Other insured persons similarly situated have failed to establish just cause for leaving when they did and have been disqualified for receiving unemployment benefit..."
(5) In 1964 (Decision No. R(U) 20/64) a police sergeant retired at 47 after doing 25 years' service and earned a pension. He could have stayed on for B several more years. He had bought a house two miles away, but was then transferred to a station eleven miles away from his house. He retired in the hope of getting work near his home. The case was decided by a tribunal of Commissioners presided over by the Chief Commissioner, Sir Robert Micklethwaite, Q.C. He gave a closely reasoned decision, holding that the police sergeant was disqualified from receiving unemployment benefit. He C said:
"It is not sufficient for him to prove that he acted reasonably, in the sense of acting reasonably in his own interests. The interests of the National Insurance Fund and other contributors have to be taken into account as well... If he wishes to claim unemployment benefit, he must not leave his D employment without due regard to the interests of the rest of the community..."
(6) In 1970 (Decision No. R(U) 4/70) a police inspector retired at 51 after he had completed 30 years' service. Although he could have stayed longer, the terms of his service would become less favourable. The Commissioner (Mr Lazarus, Q.C.) held that he left "without just cause":
E "The primary purpose of the unemployment insurance scheme is to insure against unemployment involuntarily inccurred, and it is implicit in it that each insured person owes a duty to all the other contributors to the unemployment insurance fund not to incure unemployment by his own conduct... I find it hard to conceive of a case in which the pursuit of a F personal financial advantage could by itself be held to constitute a "just cause".
G I have cited those decisions because they are of much persuasive force. As I said in Reg. v. National Insurance Commissioner, Ex parte Stratton (1979) I Queen's Bench at page 369B.
"If a decision of the Commissioners has remained undisturbed for a long time, not amended by regulation, nor challenged by certiorari, and has been acted upon by all concerned, it should normally be regarded as binding. The High Court should not interfere with it save in exceptional circumstances..."
H I think those decisions are best understood by remembering that most of them were given at a time when a man had no proprietary right in his job. A There was no provision for redundancy payment and no compensation for unfair dismissal. Even though a man was an excellent workman, he could be dismissed at a week's notice and put on the street with no payment from anyone. Such a man ought to be entitled to unemployment benefit straightaway as soon as he lost his job-which was his source of income. B But, if he voluntarily retired from his work-with no other job to go to-his loss of income was his own choice. He had no "just cause" for retiring. He would not be entitled to unemployment benefit. But, suppose his retirement was due to illness or old age, or having to look after a sick wife. He would have lost his income for a "just cause". He should be entitled to unemployment benefit. But, if he voluntarily retired because he had been left a legacy C or was entitled to a retirement pension, then there was no "just cause" for giving him unemployment benefit straightaway. He should be disqualified for six weeks anyway.
That line of approach explains, I think, all the previous decisions. They warrant the following propositions:
D 1. When a man voluntarily leaves his employment, he is disqualified from receiving unemployment benefit for six weeks, unless he proves-and the burden is on him to prove-that he had "just cause" for leaving his employment.
2. It is not sufficient for him to prove that he was quite reasonable in leaving his employment. Reasonableness may be "good cause", but it is not E necessarily "just cause".
3. "Without just cause" means without any just cause for throwing on to the Unemployment Fund the payment of unemployment benefit. If he voluntarily retires on pension, he is getting a substantial financial benefit for himself, and it is not fair or just to the Unemployment Fund that he F should also get unemployment benefit for the six weeks.
To which I would add this. Even though the employer wants him to retire-and offers him inducements to do so-for the employer's benefit, nevertheless he is still getting a substantial financial benefit for himself and is disqualified from obtaining unemployment benefit.
I would, therefore, dismiss this appeal.
LORD JUSTICE DONALDSON: This is the first occasion upon which the courts have been asked to consider the true construction and effect of a statutory provision which appears to have existed since the enactment of H section 87 of the National Insurance Act 1911. It is now contained in section 20(1) of the Social Security Act 1975, and is in the following terms: A "A person shall be disqualified for reveiving unemployment benefit for such period not exceeding 6 weeks as may be determined by an insurance officer, a local appeal tribunal or a Social Security Commissioner if-(a) he has lost his employment as an employed earner through his or has voluntarily left such employment without just cause".
B Mr Crewe, in the circumstances stated in the judgment of my Lord the Master of the Rolls, voluntarily left his employment as a teacher pursuant to a scheme for premature retirement. This scheme was designed to ensure that the teaching staff of the local education authority was appropriate in terms of age, qualifications and numbers to the needs of its school age population. All concerned have held that in so doing Mr Crewe left his C employment "without just cause". This decision is now appealed.
The meaning of "without just cause" has been debated by those concerned with the administration of the employment insurance schemes since at least 1930, but the most authoritative exposition, and that which is now accepted by insurance officers, local appeal tribunals and the Social D Security Commissioners, is contained in the decision of a Tribunal of three Commissioners under the chairmanship of Sir Robert Micklethwaite, Q.C. in 1964-decision R(U) 20/64. The provision then in force, which was expressed in identical language, was section 13(2)(a) of the National Insurance Act 1946.
E The essence of the decision is contained in paragraph 8, which is expressed in the following terms:
"The basic purpose of unemployment benefit is to provide against the misfortune of unemployment happening against a person's will. Section 13(2) however clearly recognises that it may be payable in certain cases F where the claimant leaves voluntarily, if he does not do so without just cause. It is not sufficient for him to prove that he acted reasonably, in the sense of acting reasonably in his own interests. The interests of the National Insurance Fund and other contributors have to be taken into account as well. 'The notion of "just cause" involves a compromise between the rights of the individual and the interests of the rest of the community. So long as G he does not break his contract with his employer, the individual is free to leave his employment when he likes. But if he wishes to claim unemployment benefit he must not leave his employment without due regard to the interests of the rest of the community...' (Decision C.U. 164/50 (not reported)). This has been expressed in different ways in many decision: see Decisions R(U) 14/55, paragraph 5 and R(U) 23/59, paragraph 12. The H difficulty however lies in making a comparison between such very different elements". A This concept is re-expressed in more succinct form in paragraph 13 where the Commissioners said:
"...the claimant ought to take such steps as are reasonably open to him to avoid voluntarily becoming unemployed and dependent on the National Insurance Fund".
B Mr Jackson for the appellants submits to this court, as he submitted below, that the fundamental justification for a premature retirement scheme of this type is that it is necessary in the interests of the community as a whole and that accordingly there can be no argument but that, in accepting premature retirement, Mr Crewe had just cause. Mr Roderick C Bowen, Q.C., the insurance commissioner, rejected this argument upon the basis that it was not for him to consider whether or not the premature retirement scheme was in the public interest, and that the essential facts were quite simply that Mr Crewe wanted to retire, that he was entitled to retire, that he had no intention of seeking alternative employment following his retirement and that he took no steps to do so. In such circumstances, in D the context of an unemployment insurance scheme, he had no just cause for leaving his secure employment.
In my judgment it is crucial to reaching a decision on this appeal to remember that this is an insurance scheme, however it may be funded, and that it is an insurance against unemployment. It is of the essence of F insurance that the assured shall not deliberately create or increase the risk. Prima facie an employee has not done so if he loses his employment involuntarily, that is to say by the action of the employer in terminating the contract of employment. But this is subject to one obvious exception, namely that the employer was moved to take this action through the misconduct of the employee. This is reflected in the first part of the paragraph F (a).
The converse is true where the employee voluntarily leaves his employment. The risk that he will be unemployed is prima facie that of the employee's own creation. But this presumption is rebuttable. There may be circumstances which leave him no reasonable alternative to leaving his G employment. Thus his wife or family may have an overriding need for his attendance and the place of his employment may be such that he cannot provide it. Again, although the risk of unemployment may arise from his voluntary act in terminating his employment, he may have taken such steps to minimise that risk, by obtaining a promise of immediate fresh employment or by taking steps which may reasonably be expected to lead to H such employment, as to make it right and reasonable to leave his employment. "Just cause" means no more than "right" or "right and reasonable" A in the context of the risk of unemployment. Any change of employment is likely to involve some risk of temporary or interim unemployment and the question is whether the voluntary conduct of the claimant has been such as to create an unreasonable risk of such unemployment. If it has, the claimant has acted without just cause.
B Whilst I understand the Triumvirate of Commissioners seeking to define "just cause" by reference to the rights of the rest of the community-and in the sense in which I think they meant it I do not disagree-I think that it is a definition which can lead to misunderstanding and has in fact been misunderstood by the appellants in this case. For my part, I am quite prepared to assume that Mr Crewe's acceptance of premature retirement was in the C interests of the rest of the community or, at least, that part of the community which lived in the area of the local education authority. But I do not think that this was the issue. The compromise which was involved, or the balance which had to be struck, was between Mr Crewe's personal wishes and interests on the one hand and the interests of the rest of the community were involved, it was only in its capacity as such underwriters.
On the facts, Mr Crewe voluntarily created a very high risk of unemployment amounting virtually to a certainty and accordingly left his employment without just cause. I too would dismiss the appeal.
E LORD JUSTICE SLADE: I agree with both judgements that have been delivered.
The phrase "without just cause" which appears in paragraph (a) of section 20(1) of the Social Security Act 1975 is in striking contrast with the phrase "without good cause" which appears in paragraphs (b), (d) and (e). F One can only assume that this different use of language by the legislature was deliberate. Though this point does not fall now to be decided, the phrase "without good cause" may perhaps mean no more than "without reasonable cause". However, I think it plain that the phrase "without just cause" casts a heavier burden than that on a person who seeks to show that G the disqualification imposed by section 20 does not apply to him, even though the voluntarily left his employment. The phrase "without just cause" necessarily imports the notion of balancing competing interests of the employee on the one hand and certain other persons on the other hand. It may be said to raise the query: "Justice to whom?"
H The first limb of paragraph (a) of the subsection reads: "he has lost his employment as an employed earner through his misconduct". These words clearly refer to the case where the employer has terminated the employee's A employment on account of his misconduct. My first impression was that the second limb of paragraph (a), which reads "or has voluntarily left such employment without just cause", might likewise be looking solely to the position between employer and employee and might be intended merely to refer to the case where the employee has voluntarily terminated his own employment without grounds that made it just for him to do so as between B himself and his employer. On this footing the concept of "just cause" would be looking to the position simply as between employer and employee.
However, having been reminded of the purpose of the unemployment insurance scheme, I am now satisfied that this construction of the phrase is too narrow. The primary purpose is to ensure against unemployment C involuntarily incurred. It is implicit in the scheme that, in broad terms, each insured person owes a responsibility to all the other persons who underwrite the National Insurance Fund not to incur unemployment by his own voluntary act. One statutory exception to this general responsibility arises in a case where the insured person had "just cause" for voluntarily leaving his D employment. Thus, even in the absence of authority, I would have concluded that the justice which the legislature had in mind was justice as between the employee and the general body of persons underwriting the fund. A measure of support for this conclusion is to be derived from section 20(3) of the Act of 1975, which enables regulations to be made in regard to certain matters where it appears to the Secretary of State necessary to do so E "for the purpose of preventing inequalities or injustice to the general body of employed earners, or of earners generally, as the case may be".
More solid support for this conclusion, however, is to be derived from the long line of decisions of the Commissioners to which my Lord the Master of the Rolls has referred. In Decision 11760/30 the Commissioner described F the purpose of section 8(2) of the Unemployment Insurance Act 1920 (a predecessor of section 20(1)(a) of the Act of 1975) in the following terms:
"Section 8(2) disqualifies for benefit a person who has voluntarily left his employment without just cause and in my view it was intended that a person who could not show reasonable grounds for abandoning his employment and thereby casting himself on the Unemployment Fund should not be G allowed to derive benefit from the Fund".
The Commissioner thereby indicated his opinion that the fact that the voluntarily departing employee would be thereby casting himself on the Fund would itself be an important factor in considering whether or not he had left his employment "without just cause".
H A similar opinion was reflected in Decision R(U) 26/51, paragraph 9, and in Decision R(U) 23/59 (see in particular paragraphs 12 to 16). A It was also reflected in the important decision of the Tribunal R(U) 20/64, paragraph 8 of which Lord Justice Donaldson has quoted in his judgment.
Mr Jackson on behalf of the appellant seized on the words "without due regard to the interests of the community", which appear at the end of the B passage quoted in the middle of this paragraph 8, to found an argument that it was justice to the whole of the public which the tribunal had in mind. But I do not think that this is a correct reading of the paragraph as a whole. The quotation was immediately prefaced by the words "the interests of the National Insurance Fund and other contributors have to be taken into account as well". This, I think, is what the Tribunal had in mind. A person C seeking to show that he has voluntarily left his employment with just cause must show not only that in leaving he acted reasonably in his own interests, but in circumstances which made it just that he should be cast on the National Insurance Fund. The same concept is reflected in paragraph 13 of the Tribunal's decision from which Lord Justice Donaldson had quoted. It follows the thinking of the three earlier decision to which I have referred. D Finally, as to the authorities on this point, the same concept is to be reflected in paragraph 15 of Decision R(U) 4/70.
Even if I felt doubts as to the correctness of this approach, I would be slow to differ from this long and undisturbed line of decisions of E experienced Commissioners, in view of the warning given by this court in Reg. v. National Insurance Commissioner, ex parte Stratton (1979) 1 Queen's Bench 361, to which my Lord the Master of the Rolls has referred. But I feel no such doubt.
So far as I can see, the learned Commissioner, in paragraph 10 of his F decision in the present case, applied entirely the correct legal principles in accordance with this line of authority, in approaching the question whether or not Mr Crewe left his employment "without just cause". In particular he was justified in rejecting the arguments submitted to him on behalf of the appellant based on the public interest. It may well be, as he himself recognised, that the arrangements made between the appellant and his G employers were in the public interest; they certainly believed them to be so. But these, I think, are not the relevant considerations. Though he did not state explicitly that he was applying this test, I think the Commissioner made it clear by necessary implication that he was in effect treating "just cause" as meaning right and reasonable in the context of the risk of H unemployment, which seems to me the correct test in law. For reasons set out in paragraph 10 of his careful decision, the Commissioner concluded that on the evidence no "just cause" had been shown. This was in my view a conclusion to which he was perfectly entitled to come on the facts found by him. I find myself unable to say that it was wrong.
I would therefore concur in dismissing this appeal.
(Order: Appeal dismissed with costs. Application for leave to appeal to the House of Lords refused). B MR BROWN: Would your Lordships then dismiss the appeal with costs?
THE MASTER OF THE ROLLS: What do you say about the costs, Mr Jackson?
MR JACKSON: My Lords, I cannot resist the application for costs, but I C would ask for leave to appeal to the House of Lords in spite of the fact that all three of your Lordships were against me.
THE MASTER OF THE ROLLS: We were all against you-everybody has been against you all the way through.
D MR JACKSON: Your Lordships know the arguments. I simply submit that this case raises important points.
THE MASTER OF THE ROLLS: Mr Simon Brown, do you take your usual course?
E MR BROWN: My Lord, we take a neutral stance and leave it to your Lordships.
(Their Lordships conferred)
THE MASTER OF THE ROLLS: We do not give leave to appeal. Appeal dismissed with costs.
