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SOCIAL SECURITY ACTS 1975 TO 1980

DECISION OF A TRIBUNAL OF SOCIAL SECURITY COMMISSIONERS

"- " l".'. : Our'ecisiori:-is'hat';the'laimant s title to eainiii'gs<related":-",:";".;." ''"'supple'ment--"to .unemplo'yment'-:benefit 'for days: forming part,=of.',his-:;perio'd-;..~;:~---,;,,;,-„-
of interruptiori''o'f::em'ployiiient whi'ch began on 26 March.:1980 ended'-":-on '':-'+!-„-'.'-;:<-.,"",,,-'-",

2. This is an appeal by the insurance officer from s decision..'of-:-.the,".:-'--.::.',;::'.:)::.":-."~.-'-.".;.
local .tribunal in which by.a major'ity, the chairman dissenting,=.,-the,'.;.:.-,'-'.''~'';;;;-':,::::-~:='-:>'~+.='.j~$~>

:.tribunal held that the .cl~i~~t had. not exhausted, his::=title;:;;to >'ear!ni'ny'i'+Y,.:-:!,---.-'g=;"'„-'~:::='~:":!~'.

--=:related'-suppleinent; to. unemployment- benefit.„:(referred,:>to,below,„~'ss-",.-",,',.ERS,."-:),';-.'-'~-„-',"-:,='-,,","-.'=ji,=~j'~
on:7 October'1980. :,The same local:,tribunal -gsve simil'ar,,'d'e'cision's'.-::-;-in'..:=.:.„"'-,'~",:;-.:„-"-:;~;;::-::-'-.;„:i'-.

five.-other cases which are not'efore .us.but in which-, inevitably~/'the'-.'',~:,:~-';";j%>P~~-.',;;.".~'j

final 'decisions will conform with this decision..

.:-At -;the orsl hearing before us the insurance. officer- w'ss',-'rep'resented~~'P'~"-."~i~'~''g
.;-.by-.'Mr-:D M James, of the solicitor~s office of'he Department.o'f jHe'alth;:4;:;~,';-„:-',:-","p;-;.".=,-=-'-i'":,';.'-

and:,Social -Security, .and'e are much, indebted to him . for"::,Ms"-"'submiss'ioris ~,'"-,"-:~'::;;,:,'j~!„.j
The-.,-cl~~~~nt 'ho attended,.but, was not."required-to give.ey'cadence""-.:,"'-w'ss,,':-':„-".',"-:;$ -:;;::.-'j"„-"-.'-"',.-:-:.:~~

represented by:Mrs N E ..Tazn:.of:;the South Shields Citiiens.:Advi'ce'.".3ureauj'4~;,".,'-'';,'.";-:,:„-,j;,@
whose submissions were also helpful.

,4. '„,;-In. substance the claimant's case is indistinguishable:., from.';the'>'":l,:~~,:.„-::-"-„:-'~+~.";i:-"':.4,:;-''-,.':-.,'ase

determined by the reported Decision of a Tribunal'f Commiss'ion'ers":::::.-,'=;,.;4'w""~j4~",

R(U) 6/80 and this appeal.became necessary because the lay members,';-.'of::;the '-;-',:,':,":>0"»'j-.;;»

local tribunal declined to follow that Decision. We will,'h'erefore,'4":,-".!:,'":::.~-'»".-"~if~+~;:;-.~j,„.',:

relate the substance of the case Only in sufficient detail to make:.the~""''."..-';:~,,;-'.g,"',-~~'~

present decision intelligible without recourse to the report of R(U).',6/80. -=;;:=':'l~j~g".

But .in this appeal procedural problems arose which we have to discuss:at
length.

5. The claimant; s, married man aged 55, suffered the misfortune of
redundancy on the closure of his+employers'usiness because of
insolvency. He claimed unemployment benefit on 26 March 1980 and, in
compliance with section 14($) and (7) of the Social Security Act 1975

. ("the SS Act"), flat rate benefit began to be paid to him on 29 March



Decision C.U. 5/81

and ERS on 9 April 1980. The claimant had been entitled to 12 weeks
notice of the termination of his employment but had received no notice.
Consequently, he became eligible for a payment out of the Redundancy
Fund under section 122 of the Employment Protection (Consolidation)
Act 1978. Such a payment was made to him in August 1980, calculated by
deducting from his estimated earnings for 12 weeks the amount of
unemployment benefit, including ERS, paid to him in respect of the notice
period. This amount was f505.95.

6. The effect of the payment to the claimant out of the Redundancy
Fund was to destroy his title to unemployment benefit, including ERS,
for the notice period, because the payment ranked as a payment in lieu
of notice or of the remuneration which he would have received if his
employment had not been prematurely terminated: regulation 7(l)(d) of..the'-"-"
Social Security .(Unemployment, Sickness and Invalidity Benefit)
Regulations.. 1975r+S.I. 1975 No.', .56@. -.Accordingly, by,:a. review,.'decis'ion

;; dated' September.:1980.:the::-insurance.-officer'held'::that -unvemployir~ent
benefit.had not-:been payable to. the'.,cl~im~nt .for .the .12 weeks of--:the,.
notice'eriod, 26 Naroh to'7 'June; 1980 ".that he had been overpaid::beiiefi:,". ~
amounting to f505.9); but that he was not required to make any repayment:

7. ''"::.The,'insurance officer's:review decision in turn brought into play',-.--
regulation l)(4) and.(6)::of.the, Social Security (General Benefit)., —.-.-

Regulations 1974 QS.I. 1974 No. 207+,of which only regulation .1)(6).i.s
now relevant. This provides that for, the purpose of asceitaining .whether
a person has been paid ERS.. for the full number of 156 days allowed by
statute..(formerly section 10(8):of:the,Social Security Act .197$ but;-now
section 14(7) of the.SS..Act), EPS pyid to,the. person for, any day.;for .which
he was not..entitled: to i.t shall be:,.treated as .if he had,been .entitled-,to
it unless-'the sum- paid is -"recovered"..:., The.. application of .this
regulation to the,clsi~dbnt's case.led.to the conclusion that he received
his full entitlement to ERS during.,the-inclusive period 9 April-to.
7 October 1980.'t was contended at„-the local tribunal's hearing,.:and
also before us, that the meaning of the word "recovered", used in
regulation 1)(6) includes the deduction on account of unemployment'benefit
made'n calculating the payment to the claimant out of the Redundancy ...:::
Fund.'.But this contention was'rejected in R(U) 6/80 and is no.=longer-
open to argument before "any of the statutory authorities.

8., The refusal of the lay members of the local tribunal to follow .

R(U) 6/80 was very wrong. They were told that the decision was binding -'-

on them but nevertheless struck out on a line of their own. The law
applied in that decision is undoubtedly a cause of grievance to those
affected by it and, so far as we know, has few friends if any.
Nevertheless, 'it is not for members of a local tribunal to make up the
law themselves. Their task is to apply the law, and if they depart
from it they only cause confusion, unnecessary appeals, and ultimately
disappointment to those whom they seek to help. However, possibly the
conduct of the majority members of the local tribunal may be regarded as
an ill wind which has blown some good. It has enabled us to consider
the procedural questions discussed below.

9. In the submissions of the insurance officer now concerned he
advanced as the first ground of his appeal the contention that no formal
decision had ever been made by an insurance officer to the effect that



the claimant was not entitled to ERS for 8 October 1980; that no '2-: .'.:,'"-,.",:;->~~>;.;:.-.-::-,.":)

reference to the local tribunal of that question had been made under
section 99(2) of the SS Act; and that accordingly the tribunal's decision
from which he was appealing was a nullity because there was nothing on
which the tribunal could adjudicate. He therefore submitted that the
decision be set aside as a nullity unless it were considered that the
tribunal had made a determination under section 102(l) of the SS Act
(power of a local tribunal to determine a question first arising in the,
course of .an appeal to'them).

10. At our oral hearing Nr James abandoned that submission azid'-'.';:."<:':~"',+»;'-':—'":.,'5;,;—
explained his reasons for doing,so. But it is still

necessatry„..for-':uqsito;".=""-"=-'xplaizi.:how

.the 'submission. caiie'. to,be. mideo,'. and for,.this',.purepose'„: —,.yw'-'"''&Iist'-
give'."," some, arcc'osunt,'.o', the'.,insursiice.': odfrf i'cer,' "drecisions:,:on;:,the;„'-"cl
relev'ant 'claims':.to .unoemprloymenet;::;:bene fit" ":',"These:..were-.'-;ma'de'„-..;at';;~th'e" C'ompu+e r
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- the',pr'ocedur'e's-;;fol'low'e'd'.-at <tfhe",:,'Cu'omc

ther'e':-:aiid:his.'-evtide'nce'',weais':.=most;:helpful'=:to us

e x
ll. The current,pract'ice re'quires'<that 'a person claiming:unempu'loyment'-
benefit attend at his local unemployment benefit office (".th';.,UBO'-.'i)l:,::at''-'".';:,:„"',;--u
fortnightly intervals'.- On each .att'ser'dance"h'e signs a Fo'rm UB25""-amnld"';,'l''<"~,"~d't~ ~,.'"..-",:-'";.:,.-
thereby -claims unemployment benefit:-'for-"the preceding week and. th';,,„.,:.,=,--;.'-.=:-""=.'--,:::+<9@-;:@~4'"-,~.-:'„-:.,->

following week. The form whi:ch'e 'signss'2 aalso includes particulars'-'=.'of: th'';.:,—.='.'g'~:-".::pj~j~-.:-;I
period for which and the'mount at'h'ichs his last 'preceding claim;-hams.,-'-'~,;,-;,.''
been allowed.: When a change .in- his 'ent'itlement'ccurs or i'-,appro'ach'ing','I-';j>,"l<„":: j:-::-p'--=';.',p d;;,::.:-';.ri

a letter': is:,cent:oto -him-': from- the -':Comput6 Centre under -the::adddres)-';='of,.-,-;ithe.'"-:,'.-,";,'=„''--.:-",:...',';,'=-'.-';, '3
UBO;" informing Ahri "of '."thh'-.-ochan'ge'::.;ai

hearing we:wer'e handed" c'opies.'-'of"'three such" letters sent to".dthe-',."el~i:. ~rit~<":."::-:.~.,'""-";==-'.",".=;-:„::.':":;;
of which the'hird stated that the 'c'lai.mant had: received ERS':;for-',,'.-151~::.days,".'-+"X'/~~a-''::-;I
and that the supplement'w'ould cease'a'fter'five more days. This, was oa'-",:„-'„"-';:,''--,"':<""-,';'~P;=,~
re ference .to::the -cessation 'of,.the:tel'aimant '. s ERS on 7 October:1980/~ j-'-,.:-~"'-<~~"-:~~~:,'.-~„;:-'-'-';.i:..';.q=.',",~

12. ":2We were assured that:no claims'.requ'iring the exercise
of::human/i:.''.;::-',:::-,''-:.::lf,g'-'V~f~fb:::!::'':,:.':„'iscretion's

dealt with by means::.of.:ia computer.:- Otherwise,:,::;.n2early,",a'11;-::",„';;-:.--;.-:;::::-:.:::;::.,"..:":;:;:,:i'::<
claims to unemployment:benefit::.are::.-so'e'al't with, at the preseri't-'.,-,time'."-" .j.''.;I„-'-:.""::;-',-,.-:;-"'~j~'~,.;.":<j~:;:;=:-~~)

Decisions emanating 'from the Computer''entre are:signed, in a -dot'cument'."~'-::<,
"-',-:~':-.:=,:";-.'~,","=""-;"'=';„'ealing

with thousands-of claims,-.-..:by an..officer who acts both--as'-.::anm.,--.',',"=.~d'3j'y,-.':„::.-:";-,~~(-',,":3':,;:;=j=.:.;:-:.~

insurance officer and 'as a supervisor'.:-At -. our oral hearing we woes're>~.'-.",.'-,.f'":~jW™~~"=.,"-"."j'-".;:..:-.",$
;-.:"=,','anded

copies of the document covering the cl~qm~nt's claim to unemployment,-+$ ''~~n-='Ni.;-'"-'':-"-'"~

benefit for the inclusive:period 2 to 15 October 1980. It is dated-::~!'.l~-:::":„'-!''r.'-".-„""-~>~gj'@~~~~'5@'„=
8 October 1980 and, so far as material, -reads as follows: — ":: ..„-:;-1,.':~~$>.::,-',~P,"-

"Serial Numbers from 072565777 to 072614650.

As insurance officer'I award benefit'to the persons identified .on ".''~".-'-,'-'.~-'.-:-".:.~;::=."::'':,':.'--'":,*"':

the girocheques numbered as above at the rates shown on the
relevant unemployed register slips and for the periods shown on
the girocheques. Excluded from this award are

The reason for any reduced rate is as shown on the accompanyingor previous notice to the claimant.

Unemployment benefit is not payable to the persons identified
by th.. ent.ry 'BNP'n the unemployed, register slips issued today.
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As supervisor I authorise payment .of the amounts shown on the
girocheques.

Signature Date 08/10/80"

That document is in standard form and authorised the sending direct to
each person concerned of the relevant girocheque. The "unemployed register
slips" referred to in it are Forms UB25, each of which is sent to the
appropriate UBO for signature by the person concerned at his next
attendance there when he'akes his next claim. Thus thp Form UB25 signed

.ASttro J.fo~xli
by the claimant on 22 October 1980 was one of the unemployed register
slips referred to in the quoted document and, of course, c-«stitutes part
of the decision on his claim made on 8 October- 1980. This form, copies
of which were hsnded to us at our 'oral hearing, contained particulars of

'he

amount 'of benefit paid to the:claimant for the two weeks for which ::":-"':-.,''-:—:-'.:

he 'claimed 'on '8 October 1980. It also contained a;box headed ."Notes'. in,:-,-;,.-'--.-:— ..
which the'.folio'wing'"was ent'er'e'd.:-'"=':" ",';.-:-"'-"': '- '-'-

'BY 291'.":":;,'-'."':- '='-::=: =.":'-::.'-'".'=.'...-'":-"':-":."'::-:,:; '-: -,-
-"

"",' 'DAYS .'02/10 '.—,=::07/10
'AID"AT f.46'.10

DAYS 08/10 —15/10
PAID AT 829.95 ': ': ' -"

.
-''- '::::':: ':.-'::::::-:::,':--:,'.,:-',:::,",:,9'::,=:''

ERS EX 07/10"

The last line presumably means: "ERS exhausted (or expired) on 7 October".

1$. On receipt of +he above-mention'ed letter informing him of the
imminent cessation of the payment''to h'm of ERS, the claimant visited the
UDO and insisted on being grven th)"'ajprmoprihte:cform for-app'ealing to-.the
local tribun'al.'e"wished:to app'eal against a de'cision that he-"had.
exhausted his'ight to ERS on 7 October 1980, and he initiated an appeal

'n

-that ground 'on 1$ October 1980.,

14. In the submission referred to.:in paragraph- 9 above the insurance ..

officer reasoned that on 1$ October 1980 there had been no formal
decision that the claimant had exhausted his right to ERS. He .evidently
considered that the Computer Centre decision. dated 8 October 1980::was:,not Q
such a decision, and .he relied on the: non-observance by:the UBO; of.-.'a'=-.:.='"'.)'.".'.

practice that, we were told, has been laid down for UBOs by their.,super'iors.
This practice requires that, in circumstances such as obtained .in':the
claimant's case, the person concerned is treated as having raised a 'question
whether or not his right to ERS has become exhausted on the relevant 'dste,:
snd the local insurance officer gives a new decision disposing of this: .:.
question. The person concerned then appeals from that decision to:the..local
tribunal. However, in this case no such ne~ decision was brought into
existence. Instead, after the claimant had initiated his appeal, an entry
was made in Box 1 of the Form LT2, the wording of which resembled that of a
local insurance officer!s decision, and the local tribunal proceeded on, the
footing that that entry reproduced the decision from which the claimant was
appealing. The insurance officer now concerned submitted that there was
no decision capable of reproduction from which the claimant could appeal
to them.
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15. Mr James submitted to us that the-claimant's appeal to the local
tribunal was in reality an appeal from the Computer Centre decision
dated 8 October 1980 subject, however, to a legal point which we discuss
below. We agree with Mr Jsmes's submission. In our view, the Computer
Centre decision undoubtedly included a judgment to the effect that the
claimant's right to ERS became exhausted on 7 October 1980; whether that
judgment was express or implied does not matter. And the claimant had
a perfect right to appeal from the de'cision on the ground that it
included a @.salfo~ce of his claim:to ERS from and. including
8 October 1980.

16. We have to consider wheth'er in substance the local-tribunal:;dea'l>tj.'.:
with the claimant .s'appeal to .th'em"..as'nc'ppeal-from the Computer"~Ce'ntre,"
decis'io'n .dated 8 October 1980 'lthough,not,,coriscious'of-do~-".-'s''o';-4.:;::;;=inc'dt

;: .-;-:.-,:-''w'e conclude.'that: they.",did.'.-".:":,=„"',The:decis'ioenc:cuiider',:;aPPeal,was';;:,descr'ibed;:-.ti.".
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, '-'::-' ',-,"."':;:-""::,:the,,:"ce'1~i

~~nto:has"-:been'.".crit

:tie'd";.',!'to "'such, supplement fo'."-'ae"'b,'totcal.b
o'f 156 "dampens e in the relevant 'period 'of:interrruption: of 'einployc'mne'nt=;-

e b P
et

(Social Security Act. 1.975,section 14(7))-.".,.-..

Possibly a more accurate account might have been given of the rele'vaon't':=--'-":. =,':;,-;r.
part of the decision of 8 October 1980, but we consider that the worhdiiig-',~~~=;".,-:"'-'-",'".
adopted is an acceptable paraphrase of it. The local tribunal should:::q,..'~~",.-'4-,~~=':.:
have been told of the date snd. origin„.of the decision, and that tonly,:;.';:-""',,;;;:-','=,',.:~>~,.'„:,q'.-:j:,.ti

part of it was challenged. -,:But: the'se„.ommissions do not, in'our..'vi.'ew,,",";-,'.,"=-::,::-,'~,."i:-'-<:::-".,,:,:.'-."'-:—
invalidate the proceedings„of,the')ocpl tnjbupal; or;:dntracecct::frocm":the i:;-',=,-'-:i,"',,".::

fact'.th'at'they determiried the issue whdich the''claiiriant.::wi.shedd~them:,';.;-to»
determine.

17. 'efore leaving this aspect of the case', we'must 'point out ttha't':-','::.::;."=.:9~+j"'~=-
in our view, the practice of treating the person concerned -as,raisiiig-.:-:~~',:.-,"-'>„::.='~i:.,:'„:,".-'-;,:,.'-.'

'ues'tiion redqui;reiiig a decision a'dditional to, the Computer .Ceiitre'-',-",.'-;.-",-: '=„--:-':+j'-'.:.~':-:-':—,"-'=;;-:; n

decision is - urneound. " The Computer Cen'tre decision like ariy other,'-".i„=-'-',»"-,'-:<..::-.",'--'-",'-'.-'";:,::.-:--",.;;:

insurance officer's decision, is, only .capable of alteration by apepealij.":„:=.;.".=''";.~':=.":'-—.'r review..:- 'If the'ocal tribunal"-''procee'dings 'do riot determine,.„an~acptp'eal,"",:
from it," theri it continues in'full" force whatever'he tribunal'-de'cid'e,",-,';:+- -,':--

.'hus, if the local-'tribunal'llow "the:, appeal presented to them,'-the".;,,=,5;-'~j;-;;-"'-'."',„'";..;.;:.;,
position- is reached in whichrthere"are:app'arently two mutually ""' =';.-'-'5-'-.'~;-",+:-.;„=„-'.
inconsistent decisions dealing with the same claim.

18. The'egal point mentioned. in p~aph 15 above, to which
Mr James very properly drew our at'tenti;on, szises out of the fact','thaet,;-~~i.":; .,:-'~'';~:.'.;:„';-;"=„.':;.a Computer Centre 'decision is not communicated to the person concerried;"'-::,'5~~4.;-;g;" ='--';,-:-i:;)
although he is given written incformktion'of its effect in a Form VB25.':;-",=t'I'; f~'~~~/<:-'":..-".",:
which he signs at the UBO on a later date. It may be considered 'a "
tenable view that all decisions of insurance officers should be
communicated to the person concerned and that if this is not done the
decision is incomplete and invalid;. cf paragraph 14(a) of the reported,
Commissioner's Decision R(I) 14/74. But Mr James persuaded us that the
proposition is too general. He rested his argument on the contrast
noticeable between sections 99 and 100 of the SS Act. So far as
material these sections provide as follocw'ss-
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9() (1 ) An insurance officer to whom a claim or question is
submitted ...shall take it into considerati.n and,
so fax as practicable, dispose of it in accordance
with this section ...within 14 days of its submission
to him.

(2) Subject to section 10) below (reference of special
questions), the insurance officer may in the case of
any claim or question so submitted.'to

'him'(a)

decide it in favour of the claimant; or

(b) decide it adversely to the claimant;'or

."'(c) ':"-'refer it to''a local-tribunal. "

100.-(1) - where the ins'urance:officer has'ecided .a claim.;''.": ': 'or questi'on adversely''t'o 'the claimant the claimaiit
may appeal to 'a 'local tribunal.

(2) The claimant shall be notii'ied in writing of the
insurance officer's decision and the reasons for it,
and of his right of appeal under this section."

iIr James contended that the statutory requirement of written notification
to a claimant is limited to adverse decisions, and we accept that
content'ion.'n our view, the requirement of section 100(2). is limited
by the context to adverse decisions, and there is no other requirement of
notification of -an 'insurance 'officer's decision.

19. In fact it has alwsys been the practice that commonplace decisions
made by local -i;rsurance officers at UBOs have not been so notified. Such
decisions used. to be made by an insurance officer signing a large document
containing the names and particulars of, perhaps, $0 claimants., They
were non-controversial decisions of a mechanical nature, amounting to .:
little more than exercises in arithmetic. Thus the computer system
facilitates the continuance of, and enlarges, a system which used to
obtain at local level for such decisions. We make no comment on the .use
of a computer for any other type of decision.

20. However, we must point out a difficulty that sometimes arises out of
the distinction between favourable and adverse decisions. It is not
always immediately obvious into which category a particular decision falls,
and it may only become obvious when the person concerned objects to the
decision. In such cases, we consider that section 100(2) must, be complied .

with when he raises an objection,

21. There is no obvious sanction behind section 100(2) of the SS Act.
We do not consider that failure to observe it invalidates the decision,
but that the remedy is to comply with the subsection so soon as theiailure is discovered. In some cases, it may be necessary fox the person
concerned to apply for an extension of time for appealing, and in such
cases we would expect the insurance officer to support the application.
Also we do not consider that notification of a Computer Centre decision
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File: C.U. 47/1981
C I 0 File: I.O. $668/U/80
Region: Northern

e venture to suggest that some, of the particulars included in
employed register slip are unintelligible to the uninitiatedof the use of unexplained abbreviations. With respect wethat the inclusion in the form of a legend explaining the ." .. "".'".-,'-<~'~-'--
tions would be helpful to many persons.

or the reasons aalreadjr.explain'ed, we conclude that the,.proc'e'edin;"-.-'.local,
tribunal'.were.:not;::a'nullity,-but:--'were;effective.".-"aAii'd:::we',;:,insurance:.of fircerr'.-:,s(nappe'al-";,'from „-:their'~d'ec'i'sion'~I~~Our'~".'~ ~

(Signed) R S Lazarus
Commissioner

(Signed) J N 3 Penny

(Signed) D G Rice

Date: 11 August 198l
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