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DECISION OF SOCIAL SECURITY COMMISSIONER

1. My decision is that the decision of the tribunal given at Ayr on 13 June 2007 is not erroneous upon a point of law.  ~The appeal fails.  I dismiss it.  

2. The claimant has appealed to the Commissioner against the decision of the tribunal which is recorded at page 55.  His grounds of appeal are set out at page 71.  These grounds are in the following terms:  

“When an official error occurs after the appellant as claimant has anticipated and tried to avoid that error, under the terms of subsection 99 of the Housing Benefit (Decisions Making and Appeals) 2001 Regulations was the tribunal correct to deem that paragraph 4 applies in its emending capacity to paragraph 2?

The appellant avers that the council (EAC) could have predicted that they would overpay housing benefit but took no action to avoid overpayment.  To that extent the overpayment can be classed as deliberate and as such does not fall into the class of overpayments that are recoverable official errors.#

EAC are further in error by not recovering the money overpaid as they have no means of redress lawfully available to them.  Instead they have foisted the consequences of their official error, an overpayment of 2 weeks rent, from the benefits overpaid account, and into an ‘arrears’ tally on the appellant’s rent account as a means of disguising there [sic] accounting discrepancy.  EAC have attempted to make their tenant responsible for a blunder they systematically continue to perpetrate on others.”

These grounds of appeal follow the application made for leave to appeal to the tribunal recorded at pages 78 – 80.  The claimant made a further submission in the appeal at page 85.

3. I do not consider that there is any merit in the claimant’s appeal.  

4. Regulation 99(1) of the Housing Benefit (General) Regulations 1987, which were in force at the time, provides that any overpayment except one to which (2) applies, shall be recoverable.  It is thus clear from that position that it is intended that all overpayments of housing benefit are recoverable except to the limited extent set out in paragraph (2) of the regulations.  Paragraph (2) of regulation 99 provides;

“Subject to paragraph (4), this paragraph applies to an overpayment caused by an official error where the claimant or person acting on his behalf or any other person to whom the payment was made could not, at the time of the receipt of the payment, or of any notice relating to that payment, reasonably have been expected to realise that it was an overpayment.”

Sub-paragraph (3) defines an overpayment caused by an official error as meaning an overpayment caused by, amongst others, a mistake made, whether in the form of an act or omission, by the relevant authority.  

5. It does not appear to be in dispute that there was an overpayment.  The claimant’s contention is that the overpayment was, however, an official error.  

6. That proposition was not accepted by the tribunal whose decision is appealed against to me.  The tribunal made the following findings in fact:

“1.
The appellant [the claimant] was entitled to housing benefit until 16.2.06 when his entitlement to Job Seeker’s Allowance (JSA) ceased.  [The claimant] advised East Ayrshire Council Benefits Section of his change in circumstances on 16.2.06 (doc21).

2. Housing benefit was overpaid in the sum of £92.18 for the period to 20.2.06.

3. Housing benefit cancellation was confirmed to [the claimant] by letter of 27.2.06 (doc 23/24) and the overpayment of housing benefit was confirmed to [the claimant] on 28.2.06 (doc 25).”

7. In giving reasons for their decision, the tribunal said:

“1.
The respondent, represented by Mrs P McLean, accepted that [the claimant’s] appeal was timeous and should be dealt with by the tribunal.

2. After [the claimant] intimated his change of circumstances, housing benefit continued to be paid for the following 2 weeks.  East Ayrshire Council was aware of the overpayment and advised [the claimant] that it had happened by letter of 28.2.06.  The overpayment arose because of the time taken for administrative arrangements to catch up with [the claimant’s] notified change in circumstances.

3. [The claimant] argued that the overpayment occurred as a consequence of official error and is not recoverable.  The error he complains of is the time taken by East Ayrshire Council to react to notification of his change in circumstances.

4. The provisions for recovery of an overpayment of housing benefit are set out in the Housing Benefit Regulations which are repeated in the submission by the respondent at page 8.  The tribunal held that the time taken by the respondent to react to the appellant’s change in circumstances amounting to a maximum of 11 days (ie date of notification 16 February to notice of housing benefit calculation 27 February, docs 21 and 23) does not, using the ordinary sense of the words, constitute a mistake whether in the form of an act or omission by the appropriate authority or an officer of the authority or a person acting for that authority.

5. In terms of Housing Benefit Regulation 77(1)(b) the local authority having decided that a recoverable overpayment had occurred, must write to the person from whom recovery is being sought within 14 days.  In this case, East Ayrshire Council wrote to [the claimant] on 27.2.06 and confirmed the amount of the overpayment by letter of 28.2.06, both letters being within the 14 day limit.”

8. It is clear that it is accepted that there was an overpayment.  The question was whether the time taken by the respondents to react to the notification of the claimant’s change in circumstances whereby they made the overpayment was an official error.  The tribunal in paragraph 4 of their reasons decided that it was not.  Essentially, the question of whether the time taken was an official error was one of degree.  I cannot hold that the tribunal went outwith the bounds of reasonable judgement in determining that there was no official error.  If there was no official error, then there was recoverable overpayment and the tribunal, accordingly, did not err in law in finding that there was such a recoverable overpayment.  

9. The claimant, in his submission dated 24 November, seeks to advance a submission in relation to the respondent’s efficiency and what he asserts is their bluster or incompetence.  He presents an argument in relation to what he describes as a refusal to invest for years in the technology that empowers the three departments of the respondents mentioned by him to interact in what he describes as a reasonable amount of time being a considered decision on their part.  However, it is not for the Commissioner to entertain arguments on the merits to see whether he would have come to a different conclusion to that of the tribunal.  Appeal to the Commissioner is restricted only to errors in law on their part and, as I have indicated, I consider that there is no such error.  

10. In the grounds of appeal, the claimant raises a further issue in the third paragraph.  However, that ground of appeal is not related to the question as to whether the tribunal erred in law but is related to the actions of the respondents.  As indicated, the Commissioner is concerned solely with whether the tribunal erred in law.  I should perhaps add, having regard to what is said in the claimant’s letter of 13 August 2007 at pages 78 – 80 to the tribunal chairman, that it is not accurate to say that the tribunal applied regulation 99(4).  The tribunal found that there was no official error.  The tribunal’s decision proceeded on that basis.  That being the case, it was not necessary for the tribunal to apply s.99(2) in relation to the expectation of the claimant, as that paragraph is related only to circumstances where an official error has occurred.  

11. The appeal fails. 






(signed)  
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