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Commissioner's Case No: CSDLARI004

DECISION OF SOCIAL SECURITY COMMISSIONER

Decision

B The decision of the Glasgow appeal mbunai {the tribunal} held on 10 September 2004
is wrong in law. [ therefore set it aside and remit the case for rehearing by 1 new tribunal.

Error of law
Breach of the rules ¢ f natural justice

2. The backgromnd to the appeal is that a pew claim for disability living allowance
(DLA) received a decision by a decision maker (DM) on behalf of the Secretary of State that
the appellant was not entitled to the mobility component of DLA from and including 30
December 2003 but was entitled to the lowest rate of the care component thereof on an
indefinite basis from the same date on the basis of the cooked main paeal test. On his appeal,
the tribunal acceptec & concession from the representative that mobility was riot an 1ssue but

* only the guestion of potential entitiement to the middle rate of the care component of DLA

because of a need foy frequent attention; the tribunal then held:

“The appeal was allowsd. The Appellant was entitied to carc compounent at the lowest rate
only with effect from 30.12.03 t0 25.12.05, because he satisfies the main meal oriteria”.

3. There was no warning during the hearing to the appellant or his representative that the
tribunal was considering thus reducing the period of the award given by the DM, This was a
breach of the rules of natural justics.

4. Under sectior. 12(8){a) of the Social Security Act 1998 an appeal tribunal “need not
consider any issue that is not raised by the appeal”, however, as confirmed by a Tribunal of
Commissioners in R(IB) 2/04, an appeal tribunal has full jurisdiction to consider such issues
if it wishes to do so The Tribunal of Commissioners (see paragraph 90} pointed out that
“....1ssues not raised >y an appeal are in their nature quite likely to be izsues as to whether the
tribunal should mak: an award less favourable to the claimant thar did the Secretary of
State”.

5. In R(IB) 2/04 the Tribunal of Commxss;oners was considering the following specific
situation (see paragrash 83):

“When a clainant appeals against a decision refusing to accede to his application for
supersession {¢r scceding to the application but not making a decision as favourable as the
claimant wishe 1), does an appeal tribunal have power 16 supersede the original decision on a
ground which luads 10 4 less favourable award than the superseded sward?”.

6. This 15 acconlingly distmguzshable from the present case, which concerns a new
claims. However, in peinciple, the point is still directly analopous; the appeliant seeks a more
favourable award and the question remains whether the appeal tribunal has power 1o change
the original decision on a ground which leads to a less favourable award than the one under
appeal? The answer riust thus be “yes” in both ingtances.
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7. However, that is a wide power which arises for a tribunal on an appeal; therefore, the
safeguards for the ¢laimant set out by the Tribunal of Commissioners are rightly applicable
where any decisiop is altered by a tribunal on a ground which leads to a less favourable
award than the decision under appeal, rather than a tribunal simply confirming that adverse
decision in the term i formulated by 2 DM,

8. At paragrapl: 94 of R(IB) 2/94 the Tribunal said:

“There musy, 10wever, be a conscious exercise of this discretion and (3f a statement of reasons
is requested) some explanation in the stafement as to the reasons why it was exercised in the
matner it wai. In exercising the discretion, the appeal tribunal must of course have in mind,
in particular, wo factors. First, it must bear in mind the need to comply with Article 6 of the
Convention a4 the rules of natural justice. This will involive, at the very least, ensuring that
the claimant has had sufficient notice of the tribunal’s intentiop 10 consider superseding
adversely 1o 1n to enable him properdy to prepare his cass. The fact that the claimant is
entitled to withdraw his appeaj any time before the appeal tribunal’s decision may also be

=

material 1o wlat Article 6 and the rules of natural justice demand....”,

g. In my judgment, the reasoning above applies mutatis midandis to the present
circumstances. The tribunal had full jurisdiction once an appeal was before i, if the facts and
law demanded it, to leave the appellant in a worse situation than before he came 1o the
tribunal. However, before it did so, it was imperative that the process of so doing was fair
and transparent.  The wibupal erred m law in failing to sfford ‘he appeilant a proper
opportunity to face .ind, if possible, prevent the tribunal considering in an unfavourable way
an issue of entitleme nt not raised by the Secretary of State.

Summary

10. The appeal i therefore remitted to a new tribunal 1o begin sgain. It is emphasised
that there will be a complete rehearing on the basis of the evidence and arguments available

to the new tribunal, ind in accordance with my guidance above, and the determination of the

ciai:)na:m’s case on thé merits is entirely for them. Although the claimant has been successful
in his appeal limited to issues of law, the decision on the facts in his case remains open.

{Signed)

L TPARKER
Commissioner

Date: 20 Jaonmary 2008
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