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l. Our decision is that the decision of the social security appeal tribunal dated21 3anuary 1986 is erroneous in law and we set it aside. Our decision is:
(1) the weekly amount applicable to the claimant for board and lodging inBrook House residential care home

(a) from 29 October 1985 to 28 November 1985 is 8110

(b) from 29 November 1985 to 27 3uly 1986 is 8120

(c) from 28 3uly 1986 to 0 August 1986 is 6125

(2) the assessments or revised assessments that may be required to give effect tothis decision should now be made by the adjudication officer

(3) the adjudication officer and the claimant's representative are to be at liberty toapply in the event of dispute in carrying out the terms of this decision.
Representation

2. The representation in this appeal was the same as in the associated appeal thereference to which on Commissioner's file is CSB/802/1986 (Tyler). The definitions inparagraph 7 of Tyler are adopted. We shall refer to decision CSB/1085/86 as "Turner".



Nature of the appeal

3. This is the fourth of the group of appeals referred to in Tyler and the first appealrelating to a residential care home. As with the other appeals, the present appeal isconcerned with the extent to which the charges for board and lodging in the home areallowable in calculating the claimant's supplementary benefit and are to be met out of theclaimant's supplementary benefit entitlement. The issue in the present appeal relates to theproper method of determining, on the true construction of paragraph I of Schedule lA of theCotton Regulations (which we have held in Tyler to be valid), of the Camden Regulationsand of those regulations as amended by the 1986 Regulations to be "the appropriateamount", that is to say the financial limit of the allowable board and lodging charges in aresidential care home. As explained in paragraph 03 of Tyler the weekly amount for boardand lodging authorised by regulation 9(l)(a) of the Cotton Regulations and, by paragraph 06,of the Camden Regulations must not exceed the maximum amount referred to inregulation 9(6) and that maximum amount is determined by reference (in the case of personsover the age of 11 years) to the "appropriate amount" in Schedule IA. The question at issueis accordingly the category of care in paragraph 1 of Schedule 1A into which the claimant'scase falls. The problem which arises in this case is one that has been the subject of anumber of conflicting decisions of the Commissioner, the references to which onCommissioner's file, with their respective dates of decision, are:
CSWB 7/86 (12 March 1986) CSB 0108/86 (18 April 1986) CSB 0070/96 (1 August 1986)CSB/0087/86 (7 November 1986).

In all these cases, the home in question was registered as a residential care home under theRegistered Homes Act 1980. As appears from the present decision, special considerationsapply in determining the category of care in respect of homes registered under that Act,which do not apply to Scotland to which the Act does not extend (see section 58). Thequestion raised in each of them was as to the position where the home was registered ascatering for one category of care listed in paragraph 1 of Schedule IA (e.g. "old age") butthe care actually received by the claimant corresponded more closely with anothercategory, carrying a higher weekly amount for allowable charges for board and lodging. TheSchedule does not specifically deal with this problem, the only specific provisions being inparagraph 3 of the Schedule, which relates to the position when two or more of the listedcategories of care are registered. Special provision is there made for the case when thecare actually provided does not correspond with two or more registered categories: seeparagraph 3(3). In the present case, only one category of care is listed or shown on the'. register namely I (old age). It is contended on behalf of the claimant, whose appeal this is,that the appropriate amount allowable for board and lodging charges should be at a higherrate, namely that for past or present mental disorder.

The period in issue

The appeal in this case was, Mr Drabble submitted, and Mr Stocker accepted, inrespect of the period from 29 October 1985 to 0 August 1986 when the claimant wasremoved to hospital. We agree. The original decision relating to the first part of the periodis not in evidence. But there is a decision dated 26 November 1985 which appears to be anup-rating decision, and is in these terms, according to the written submission of theadjudication officer to the social security appeal tribunal:

"Supplementary Pension of 2105.28 per week, determined and paid from prescribedpay-day Thursday in week commencing 25 November 1985"

The date of the earlier decision is not known. No copy of either decision is in evidence. Theinconvenience and expense arising from the fact that an adjudication officer's decision onsupplementary benefit matters is not in practice usually or at least frequently in writing,and that no record of his actual decision is kept in a lamentably large number of cases, was
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emphasised in CSB/0799/86 where it is pointed out that in these circumstances, in order todecide whether a social security appeal tribunal had jurisdiction to decide what it in factdid, a first step must be to discover what the adjudication officer did in fact decide. In thepresent case, it is not in dispute that there must have been two decisions, one of unknowndate, the other issued on 26 November 1985, that they cover the period 29 October 1985 to0 August 1984 and that, whatever their exact contents, both were under appeal to the socialsecurity appeal tribunal.

The relevant law

5. The pre-Cotton, Cotton and Camden Regulations are set out in Tyler and the relevantprovisions of the Registered Homes Act 1980 and of the Residential Care HomesRegulations 1980 are set out in the Appendix to Turner.

The adjudication officer's decision

6. There are no particulars of the first decision under appeal though it is known that itdetermined the supplementary benefit payable to the claimant in respect of an "open-ended"period which included 19 October 1985. The second decision was issued on26 November 1985 and was to the effect set out in inverted commas in paragraph 0 above.
7. On 26 November 1985 the claimant's daughter applied to be appointed her mother'representative on the ground that although her mother could be lucid she was not capable ofhandling her own affairs due to her depressed mental state, her incapacity being due tosevere depression causing personality problems. Her appointment was authorised on thesame day and she at once appealed to the appeal tribunal. Her grounds of appeal were thather mother had been at the Arden House Nursing Home due to her mental illness. This wasnot successful and she was re-admitted to Shelton Hospital. Because there were novacancies at other homes for the mentally ill, she was admitted to Brook House in order tobe nearer her daughter, the representative. They were unable to wait for another vacancyin one of the other homes and were advised by staff at Shelton Hospital to get her from thehospital. Before placing the claimant at Brook House, the claimant's social worker wasgiven to understand by the DHSS that she was in the "protected" category and that the feesat Brook House would be met by the Department. After the claimant was placed atBrook House, they discovered that the fees were to be restricted leaving a short fall of F00.She wished to appeal against the restriction on the grounds of her mother's mental state andbecause she would not have been placed there had the representative thought that the feeswould not have been met by the Department. The claimant had settled well at Brook Houseand any move would be detrimental to her condition.

8. In his written submission on the appeal the adjudication officer stated that the factsbef ore him were that the claimant was aged 78 and moved to Brook House on0 September 1985. Her only income was retirement pension of 623.67 which was combinedwith her supplementary pension for administrative convenience. She had been a patient inShelton Hospital from 24 3une 1985 and prior to this was a resident at Arden HouseResidential Home from 3 May 1985. Before 3 May 1985 she was living with her husband. Hewas in receipt of supplementary pension, their requirements and resources not beingaggregated as the claimant's move was permanent. The fees at Brook House were 2150 perweek. The home was registered under Part I of the Registered Homes Act 1980 as aresidential care home providing accommodation only for persons in need of personal care byvirtue of old age.

9. In giving reasons for his decision, the adjudication officer stated that regulation 9(6)and Schedule 1A to the Requirements Regulations set out the maximum amounts whichcould be included for the requirements of someone in a residential care home or nursinghome. He had considered regulation 9(6) and determined that sub-paragraph (b) applied. He
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then considered Schedule 1A and determined that the accommodation provided for theclaimant was a residential care home for persons in need of personal care by virtue ofsub-paragraph 1(l) of Schedule 1A. None of the transitional protection provisions ofregulation 9(17) of the Requirements Regulations, which apply to persons receiving asupplementary pension as a boarder immediately before 29 April 1985, applied because theclaimant did not become a boarder at Arden House until 3 May 1985. The adjudicationofficer could find no record of an assurance being given that the fees of Brook House wouldbe met in full and despite any discussion that might have taken place the adjudicationofficer was not estopped from applying the law and thereby refusing to fulfil any promise to
pay given earlier. In this connection the adjudication officer referred to Commissioner'sdecision R(SB)8/83.

10. Commenting on this submission on 10 3anuary 1986 the daughter stated that before3 May 1985 her mother was not living at home. She had originally been admitted toShelton Hospital on 12 3anuary 1980 and remained there until 22 March 1980 when she wasdischarged. She was re-admitted on 23 3uly 1984 after an overdose and stayed there until2 3anuary 1985 with leave periods in the interim period. Because she was unable to cope shewent back to Shelton Hospital on the 17th February 1985 and remained there until3 May 1985 when she was taken to Arden House. Because it was held that her mother wouldbe better in a home, the staff at Shelton Hospital started talking about such a home inMarch 1985. On 24 April 1985 the social worker from Shelton Hospital visited her fatherand told her and her father that a place had been found for her mother at Arden House andit only remained for transfer arrangements to be made. Unfortunately these arrangementswere not made until 3 May 1985 some five days after the magic date. On 22 August 1985the social worker rang the DHSS office and was told mother would be in protected category.She wrote confirming her telephone call, a copy of which should be on the DHSS file. On10 October, Mrs C of Brook House rang the social worker and informed her that payment ofEI10 had been made. On 15 October 1985 the social worker sent to the DHSS a letter ofappeal but was informed by a Mr F in a telephone call on 22 October that she could not
appeal because it had to be done by her mother or an appointee. On 20 October Mr F rangthe social worker and told her that it had been decided to pay the extra 610 from the date ofadmission. A letter dated 25 October from Mr F to the social worker stated that "although Iadvised you on the 20th October that I had found a mistake, it has now been pointed out tome that this was not correct. So, not only was the social worker told once that mother wasprotected, but on two occasions. Had they not been assured that mother would beprotected, albeit by telephone, then she would not have been placed at Brook House. Herfather felt responsible for mother's welfare and was very distressed that he was unable tomeet the 630 per week balance. Mother's mental condition had improved whilst atBrook House and any move would be detrimental .
11. In support of the appeal the daughter submitted four letters. The first is a copy letterdated 2 May 1985 from the Social Services Department of Shropshire County CouncilPsychiatric Social Work Unit, Shelton Hospital to the Manager of the DHSS SupplementaryBenefit Section, Shrewsbury which stated that the claimant had been a patient in thehospital since last 3uly. She had had a few short leave periods at home which had not been asuccess. Her consultant felt that she no longer needed permanent hospital care but wouldbenefit from a stay in a convalescent rehabilitation type home. Arden House appearedparticularly suited to her needs. She had been accepted there from 3 May 1985 for an initialperiod of one month. The DHSS was asked to arrange for an officer to assess her with aview to assisting with the payment of her fees at Arden House. The second dated22 August 1985 is a letter from the same Psychiatric Social Work Unit to the same Manager.It stated that the claimant had been re-admitted to Shelton Hospital on 20 3une 1985 and asher physical condition had now deteriorated it was not considered suitable to return her toArden House which catered for the active person seeking rehabilitation and a place had nowbeen found for her at Brook House and the writer understood from a telephone call made totheir Visiting Officer Department that she would be regarded as a "protected case" althoughif the fees were higher at Brook House than those previously allowed she would be liable to



pay the difference. A decision on the case was requested. The third is another letter fromthe same Unit to the manager which is dated 15 October 1985. This repeated that thewriter had telephoned the visiting section and as confirmed in her letter of 22 August 1985that this would be a "protected" case and the fees would be paid at the same rate aspreviously. It was now understood that the claimant had only been allowed the minimum ofF110 per week and on enquiring about this she was told that the information given to herinitially was incorrect. This seemed most unfair to this patient and her family that theyshould suffer because of an administrative error. The placement was only made on theunderstanding that the same fees would be paid and they now had the predicament that theresident had to be moved again or the family would have to find 600 per week to cover thediscrepancy which was beyond them. Could some additional help be found. The fourthletter is dated 25 October 1985 from the Manager to the Unit in reply to the letter of15 October 1985 and telephone conversations of 22 and 20 October 1985 that he had found amistake it had now been pointed out to him that this was not correct. The claimant hadbeen admitted to Arden House Residential Home on 3 May 1985. The transitional protectionon claims only applied to people in receipt of allowances as boarders immediately before29 April 1985. The first payment made to the claimant was for the week commencing6 May 1985. The reason why she received extra benefit at Arden House was because thehome had a dual registration and was registered to care for person suffering with mentaldisorders. Brook House was only registered under the "old age" category, for which thelimit was FI IO per week. The manager apologised for the incorrect information given to theUnit on this claim.

The social security appeal tribunal's decision

12. The tribunal heard the appeal on 21 3anuary 1986. The chairman's note of evidence'll la s ~

"Claimant has been at Brook House since 0.9.85. Fees were then EI50 per week. Noincrease since. Minimum amounts were increased from EI IQ to f,120 per week from25.11.85—reg 9/6 and Sch IA Requirement Regs.

Claimant first went to Arden House on 3.5.85. Could not take advantage of protectiveprovisions of reg 9(17) as she was not in residential care on 29.0.85.
Department have apparently advised Social Worker that claimant was protected.
Current weekly shortfall is 621.05. Claimant's husband, who is also in receipt of suppben, contributes BIO per week. Claimant provides balance and extra money to coverher personal expenses. Correspondence was produced between Department and SocialWorker Mrs [S]. She apparently was told on 20.8.85 that claimant was protected.Adjudication Officer refers to R(SB)8/83."

13. Their recorded decision, which was unanimous was:

"Appeal dismissed. Adjudication Officer's decision confirmed."

10. The tribunal's recorded findings of fact were:

"I. Claimant is aged 78 and suffers from mental illness. From 17.2.85 to 3.5.85"she was receiving treatment at Shelton Hospital. On 3.5.85 she was admitted toArden House Residential Home, Church Stretton. On 0.9.85 she moved toBrook House where fees are f150 per week.

2. Claimant was not a boarder on 29.0.85 and could not take advantage of thetransitional protection provisions of reg 9(17) Requirements Regs. Tribunal wassatisfied that Department had given no assurance that such protection did apply but
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even if such assurance had been given it was not binding on the Department-R(SB)8/83.

3. Claimant's supp ben entitlement feil to be considered under reg 9(6) andsub-para 1(1) of Sch lA of Requirements Regs which imposed a maximum boardingcharge of EI20 plus an allowance for personal expenses of E8.95 under Reg 9(12.Claimant's retirement pension of f23.67 per week was fully accountable as an incomeresource under reg 11(2)(a) Resources Regulations.

Claimant's weekly supp pension was thus 8105.28 per week from payday inweek commencing 25.11.85- see AT2(A) annexed.

Their recorded reasons for decision were:

"This was in many respects a tragic case. Had claimant been admitted to Arden Houseon 29.0.85 she would not have been restricted to the maximum boarding chargesallowed and the actual charges levied would have been met in full by the Departmentunder the provisions of Reg 9(17) Requirements Regulations. Unfortunately claimantwas not admitted until 3.5.85- 0 days too late - preventing the application of suchprotection provisions, para 1 (1) of Sch I A Requirements Regulations and personalexpenses of E8.95. Tribunal was concerned that this created a shortfall of E21.05 perweek which had to be met elsewhere. Both claimant and her aged husband should bespared such activity. Regrettably Tribunal had no discretion under the regulation andwith some reluctance confirmed the Adjudication Officer's decision."
Was the tribunal's decision erroneous in law?

15. Yes, it clearly was. The claimant's letter of appeal and the correspondence relating tothe adjudication of ficer's decision, which includes a letter from the Manager of theShrewsbury DHSS Office dated 25 October 1985 relating to the claimant's proposed appealto the tribunal and the necessity of an official appointment of someone to act on behalf ofthe claimant, makes it clear that the appeal was being made in respect of a decision whichmust have been given before 25 October 1985. This correspondence was before the tribunal.But the tribunal never considered that decision at all. This is clear from the fact that theyaccepted that the maximum charge was E120 a week: see the note of evidence thatmaximum amounts were increased from f110 to F120 per week from 25.11.85 (this is thedate when the Camden Regulations came into force). The tribunal, if they considered thequestion of the appropriate category in paragraph 1(1) of Schedule 1A at all, must haveaccepted the assertions of the adjudication officer and the DHSS manager that the homewas "a residential care home providing accommodation only for persons in need of personalcare by virtue of old age" which begs the very question which they were required to decide.There has been a clear breach of regulation 19(2)(b) of the Social Security (Adjudication)Regulations 1980 (which required reasons to be given by the tribunal for their decision) andan error of law on the face of the record in failing to deal with the decision against whichthe claimant was in fact appealing.

The arguments on appeal

16. Mr Drabble's submission i. that the claimant was entitled throughout the period inissue to the rate referred to in "ub-paragraph (b) of paragraph 1(1) of Schedule IA to theCotton Regulations and, from 25 November 1985, the Camden Regulations, that is to say"past or present mental disorder but excluding mental handicap" and not the lower rate insub-paragraph (a) that is to say "old age".

17. In his submission the Commissioners should be slow to adopt any construction whichmeant that claimants who are lawfully being cared for in a home in the course of that
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home's routine business, do not obtain the rate of benefit appropriate to the care theyreceive by reason of their physical or mental condition. They should also be slow to adopt aconstruction which means that the description of the home on the register (in the case of aresidential care home, in the "box" on the register) is decisive. All the evidence suggestedthat none of the entries were made with supplementary benefit issues in mind. Mr Drabblecited the Howard appeal (CSB/350/86) as an example. There, the certificate showed thatthe home was catering for elderly and elderly physically handicapped persons. Onesuspected that the local authorities might easily have provided just for the elderly.Whatever appears on the certificate (in the absence of express conditions) the range ofclaimants lawfully and strictly admitted would be the same.
18. It was Mr Drabble's principal submission that the purpose of registration under the1980 Act is to enable a person owning/managing the home to lawfully conduct his business.A Home, either a residential care home or a nursing home, in respect of which no conditionshave been imposed under either s.5(3) or s.29(2) regulating the category of patient the homecan cater for, can lawfully be used for all categories. A registration authority is expresslygiven by the 1980 Act the choice of whether to register the home subject to conditions(ie for limited categories) or not subject to conditions (ie for all categories). Accordingly,when one approaches the phrase "registered under the Registered Homes Act 1980 for" onelooked at the breadth of activity lawfully encompassed within the registration. If it isunlimited, the registration authority have chosen not to limit the categories and so it isregistered for all categories. If it is limited by condition, it is registered for only thecategories permitted by the registration.

19. According to Mr Drabble, Schedule IA operates as follows:-

(1) Paragraphs 1 and 2 pose questions of fact - is "the accommodation providedfor the claimant a residential care home for persons in need of personalcare by virtue of ..." the relevant condition? On this issue of fact,evidence that the claimant needs care by virtue of the relevant condition,and is in a home which is providing that care as part of its day to daybusiness, is both admissible and, in the absence of evidence showing thatthe provision of that kind of care is not part of the purpose of the home,highly persuasive.

(2) However, paragraphs 1 and 2 are expressly subject to paragraph 3. Oneaccordingly has to examine paragraph 3 in order to see whether it produces adifferent result.

(3) A Home with an unlimited registration is "registered for" persons in need of careby virtue of more than one condition (even if it is not a "home for" such personbecause it does not provide the full range of care). Such a home is withinparagraph 3(1) and the rate of benefit will be determined by paragraph 3(2).
This construction, Mr Drabble says, has the advantage of avoiding reliance on the lotterycreated by the descriptions entered on the register, whilst respecting the wishes of theregistration authority had they thought it necessary to control the categories by theimposition of express conditions. If they have not thought it necessary, there is no logicalreason why supplementary benefit should be limited. Paragraphs 10 and 13 of decisionCSB/0050/1986 were relied upon in support of this submission.

20. In the alternative, if contrary to the primary submission a residential care home is tobe regarded as registered for the category of patient appearing in the "box" on the register,Schedule lA operates as follows, in Mr Drabble's submission:

(1) Paragraph 1 poses the question of fact.



(2) However, it is "subject to" paragraph 3.

(3) If in "the box" only one category is shown, as in the present case of Nicholas, theHome is not "registered for" more than one category and paras 3(2) aand 3(3)can have no application. One will accordingly answer the question of fact posedby paragraph 1 read together with paras 3(1) and 3(0).
21. Mr Stocker's submission is that in the case of a registered care home where only onecategory of care was shown on the register it was not necessary to look further and to seewhat care the claimant was actually receiving. The appropriate rate payable was that forthe category of care shown on the register i.e. old age in the present case.
Construction of paragraphs 1 and 3 of Schedule 1A

22. Mr Drabble's arguments, as set out above, were presented, as usual with him, withlucidity and ability. But we do not feel able to accept either of his submissions.

23. (1) Paragraph 0 of Schedule 3 to the Residential Care Homes Regulations 1980requires the following particulars to be recorded in the register of the proprietorof the residential care home:

"The number, sex and categories of residents (excluding persons registeredor persons employed at the home and their relatives) indicating the variouscategories by reference to the following code-

old age

mental disorder, other than mental
handicap, past or present MP

mental handicap

alcohol dependence, past or present

drug dependence, past or present

MH

physical disablement
add, if the resident is- PH

(i) over 65 years of age

(ii) a child

Paragraph 6 of Schedule 3 requires:

"6. The details of any conditions imposed on registration and of anyaddition to those conditions or variation thereof."

(2) Paragraphs 3 of Schedule 1A of the Cotton and of the Camden Regulations refersto "a home for, or a home registered under the Registered Homes Act 1980 for,-persons in need of personal care by virtue of any two or more of the physical ormental conditions referred to in paragraphs 1 or 2 ....."
Paragraph 1(l) specified the following physical or mental conditions:

"(a) old age,....



(b) past or present mental disorder but excluding mental handicap,...

(c) past or present drug or alcohol dependence,....

(d) mental handicap,.....

(e) physical disablement,.~...

(f) any other condition not falling within sub-paragraphs (a) to (e)abovee ~ ~ ~ ~

(3) A copy of the register relating to the Brook House Residential Care Home andits proprietors is now in the case papers. It gives the date of registration
1 October 1980 and enters only one category of residents in the series of boxesmarked with the above mentioned letters (I, MP, MH, A, D, PH, E, C). Thecategory entered is in the Box I and the number there entered is 13. There is anote on the register that this number was increased to 10 persons on18 3uly 1985. There are two certificates of registration in evidence. One dated
1 October 1980 stating that it is a condition of registration that the number ofpersons received into the home shall not exceed 13. The other is dated18 3uly 1985 and states that it is a condition that the number shall not atanytime exceed 10 elderly persons.

(0) Mr Drabble's primary submission set out in paragraphs 18 and 19 above, ifaccepted would deprive of all purpose the division of the specified physical ormental conditions under sub-paragraphs (a) to (e) of paragraph 1 of Schedule 1Ainto categories which exactly correspond with those required to be entered onthe register of the residential home by the Residential Care Homes Regulations,and to be specified in the application for registration. The distinction drawn inparagraph 3 between homes registered under the Registered Homes Act 1984 fortwo or more physical or mental conditions and those not so registered wouldlikewise have no purpose. Furthermore, we find it impossible to credit thefunction attributed by Mr Drabble to paragraph 3(3) of Schedule I A on theconstruction contended for in his primary submission, namely that it is to caterfor the case where a claimant is in a home unlawfully and in breach of acondition imposed under the Registered Homes Act 1980 so that the proprietorhas committed a criminal of fence in receiving him. Acceptance of thiscontention involves crediting the legislature with the intention of making specialprovisions for the payment of benefit to persons unlawfully received into thehome.

(5) Mr Drabble's secondary submission, set out in paragraph 20 above, if accepted,involves treating a home registered for one category (in the present case old age)but used for two categories (in the present case, it is asserted, mental handicap)as a home for two more physical or mental conditions, notwithstanding that theregister specifies only one such condition. Acceptance of this contention wouldenable paragraph 3(0) of Schedule IA to be applied and the higher rate specified
in paragraph 1(l)(d) for mental handicap to be applied for the claimant, if this isfound to be more consistent with the care received by her than that appropriateto old age. We, cannot accept this contention. Its acceptance would lead, as theCommissioner pointed out in paragraph 11 of decision CSB/0087/86 (unreported)to:

"the absurd position that a person in a home which registered itself inrespect of the care of persons in need of personal care by virtue of one ofthe conditions referred to in paragraphs 1 and 2 and who receives care not
corresponding to that condition would receive the amounts specified in
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those paragraphs on the basis of the personal care he receives, while if thehome registered itself in respect of two or more conditions and the personreceives personal care not corresponding to one of those conditions hewould be paid the lesser amount."

Thus in the present case, because the register specifies old age alone, theclaimant could, on this contention, receive the higher rate for mental handicap,but if the register had also specified (for example) past or present drug oralcohol dependence as a category the claimant would only receive the lower ratefor old age!

20. As explained in Turner, in relation to the construction of paragraph 2, the approach toparagraphs 1 and 2 turns on the construction of paragraph 3 of Schedule 1A because it iscrucial to determine, in the first instance, whether or not the home, whether a residentialcare home or a nursing home, is single or multi-purpose in respect of the accommodation forpersons in need of personal care by virtue of physical or mental conditions falling within thecategories listed in paragraph 1 in the case of residential care homes'r paragraph 2 in thecase of nursing homes (as defined in paragraph 7 of the Cotton Regulations and inparagraph 6 of the Camden Regulations).

25. If the residential care or nursing home provides accommodation only for persons inneed of personal care by virtue of only one physical or mental condition falling within thecategories listed in paragraph 1 or 2 (as the case may be) then the maximum amount to beallowed by way of board and lodging charges is the sum set out in relation to that category.It does not matter what is the type of care that the claimant is actually receiving. Thequestion is simply what sort of physical or mental condition for persons in need of personalcare is the accommodation provided by the home for, not what sort of personal care is theclaimant receiving: see the wording of paragraphs 1 and 2 of Schedule 1A (set out in theSecond and Third Appendices to Tyler, a copy of which accompanies this decision).
26. Since paragraphs 1 and 2 are both expressed to be subject to paragraph 3, it isnecessary to look at paragraph 3 to see what provisions it makes in respect of single andmulti-purpose homes.

27. Apart from cases of dual registration (ie as residential care homes and nursing homes),none of which arise in the appeals before us, paragraph 3 is concerned with multi-purposehomes, that is to say homes which provide accommodation for persons in need of personalcare by virtue of two or more physical or mental conditions, and not with single purposehomes. The reason for these special provisions is that in the case of multi-purpose homes,as above defined, there are two categories in paragraph 1 or 2 carrying (usually) differentmaximum rates and it is necessary to know in which particular category the claimant's caseis to be treated as falling in order to arrive at the maximum allowable for board and lodgingcharges.

28. Where a home is a residential care home which is registered under the RegisteredHomes Act 1980, the question whether it is multi-purpose or single purpose must, in ourjudgment be determined by looking at the register. It is clear from our analysis of theRegistered Homes Act 1980, the Residential Care Homes Regulations 1980 and the NursingHomes Regulations 1980 in Turner, that in respect of residential care homes registeredunder that Act there is a statutory categorisation under the Registered Homes Act 1984entered on the register. It is ~onl in respect of residential care homes that are so registeredthat there are categories under that Act which correspond with paragraph 1 of Schedule 1A.Nursing homes (including mental nursing homes) are not required to have a register whichstates those categories or indeed any categories at all. Residential care homes which arenot required to be registered under the Registered Homes Act 1980 may be registered undersome other Act (e.g. residential care homes in Scotland, to which the Registered HomesAct 1980 does not apply at all) or be free from registration under the 1980 Act because its
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numbers are too small to require registration.

29. Paragraph 3 of Schedule 1A could, but for the special category of residential carehomes registered under the Registered Homes Act 1980, have simply provided that where ahome was for persons in need of personal care by virtue of any two or more physical ormental conditions referred to in paragraph 1 or 2 the appropriate amount should be thatamount in paragraph 1 or 2 as the case might be, having regard to the nature of the personalcare that the homes provided as was consistent or reasonably consistent with the personalcare that the claimant was receiving in that accommodation. The tests for determinatingthe category in all such cases would then be as stated in paragraphs 29 to 33 of Turner.
30. But it is clear from paragraphs 3(2) and 3(3), that multipurpose registered homes, whichhave a register which states the physical or mental conditions which the homes providesaccommodation for, are to be dealt with differently. The basis of these provisions is thatthe register indicates (as indeed in the case of residential care homes it does), thecategories of care for which the accommodation in the home provides. It is only wherethere is more than one category referred to in the register, that there was considered to beany difficulty. Where there is more than one such category it was necessary to determinewhich category was to apply to the claimant. Para 3(2) provides that it is the categoryconsistent with the care being received by the claimant. But suppose that neither categoryis so consistent? Then para 3(3) provides that the lesser amount (it should of course add "orleast" where there are more than two categories) is to apply.

The tests for determining the relevant category of care and "the appropriate amount" inresidential care home cases.

31. The following tests (which of course apply in England and Wales, since the RegisteredHomes Act 1980 does not apply to Scotland: see section 58 of the Act) should be applied inresidential care homes cases:

(1) Apply the definition of "residential care home" set out in paragraph 7 ofSchedule 1A of the Cotton Regulations or paragraph 6 of Schedule IA of theCamden Regulations (depending on which regulations were in force during theperiod in issue) in order to determine whether the home in question is aresidential care home for the purpose of the Schedule

(2) If it is such a home because it is registered under the Registered HomesAct 1980, look at a verified copy of the register itself.
(3) Compare the category or categories of care specified in the register under theCode referred to in paragraph 3 of Schedule 0 of the Residential Care HomesRegulations 1980 with the physical and mental conditions set out insub-paragraphs (a) to (e) of paragraph 1(l) of Schedule IA and ask the question,"Is the home (i.e. the proprietor of the home) registered as a residential carehome providing accommodation for persons in need of personal care by virtue ofthat condition?" If, for example, the register shows category I (old age) as acategory catered for, then the condition specified in sub-paragraph (a) isprovided for and the answer in respect of that sub-paragraph is "Yes".
(0) There is no ..eed

home registered
conditions to be
Schedule 3 to the
sub-paragraph (a)
other condition")
Act.

to consider sub-paragraph (f) in the case of a residential careunder the Registered Homes Act 1980 because the onlyentered on the register are specified in paragraph 0 ofResidential Care Homes Regulations 1980 and correspond withto (e) of paragraph l(1) of Schedule 1A. Paragraph l(1)(f) ("anyrelates to cases where the home is not registered under the



(5)

(6)

If only one condition listed in sub-paragraph (a) to (e) of paragraph 1(l) ofSchedule 1 A is a condition in respect of which the home is registered in the waydescribed in (2), the appropriate amount is that shown in the sub-paragraph ofparagraph l(1) of Schedule 1A which corresponds to that condition. The natureof the care actually provided for the claimant should then be disregarded. Forexample, if the only condition in respect of which the home is registered is oldage, the amount specified in sub-paragraph (a) is the appropriate amountwhether or not the claimant in question is young or old. Where two amounts areshown in one sub-paragraph (namely under the heading (e) "physicaldisablement" ) paragraph l(2) should be applied: see the explanation in Howard atparagraph 20 in this respect.

If the home is registered in the way described in (3) above in respect of twoor more conditions, apply paragraph 3(2) of Schedule lA by determiningwhich of the two conditions in sub-paragraphs (c) to (e) of paragraph l(1)corresponds with the personal care actually received. It will be thatsub-paragraphs of paragraph 1(l) of Schedule 1A which determines theappropriate amount. Where there are two amounts specified (namely underthe heading (e) "physical disablement" ) paragraph 1(2) should be applied.
(b) If the personal care actually received does not correspond with eithercondition apply the lesser amount appropriate to one of those conditions:see paragraph 3(3) of Schedule 1A.

In the cases where the Camden Regulations apply, and sub-paragraphs other than(d) or (e) would otherwise determine the appropriate amount, consider whetherparagraph 1(3) of Schedule lA operates to alter the amount there specified: seethe wording of paragraph l(3), which was added by the 1986 amendments andapplies, only from 28 3uly 1986. The relevant provision is set out in the FourthAppendix to Tyler.

(8) In the case of every residential care home which is not registered under theRegistered Homes Act 1984 as a residential care home, apply the tests set out inTurner allowing for the fact that it is paragraph 1, not paragraph 2, ofSchedule 1 A that is relevant and that sub-paragraphs (2) and (3) of thatparagraph may operate: see (5) and (7) above.

Conclusions

32. In the present case, Brook House is registered as a residential care home under theRegistered Homes Act 1980 in respect of "old age" and this is the appropriate rate, applyingthe tests set out above.

Our decision is set out in paragraph l.
(2) The actual supplementary benefit entitlement of the claimant during the periodin issue is complex and we do not have sufficient information before us toconsider how existing assessments should be revised or fresh assessments made.This should be done by the adjudication officer. We have accordingly confinedour determination to . deciding the weekly amounts applicable for board andlodging. If there is any dispute as to the assessments or revised assessments,either party is to be at liberty to apply.

30. We must refer to the grounds of appeal put forward by the claimant's daughter andappointee, which claim, in graphic terms, that she and the social worker representing theclaimant at Shelton Hospital were misled by the DHSS into putting the claimant into a homefor which the daughter and the claimant were unable to pay on the basis that the fees would
12



be paid in full. The statutory authorities (who include the Commissioner) have no jurisdictionover officials of the DHSS; and there is no question of an estoppel against the adjudicationofficer, based on any wrong advice that such officials may have given: see paragraph 19 ofFinch (CSB/1085/86) where this question is considered.

The claimant, through her advisers, may wish to adopt the suggestion made byMr Stocker in Finch and to apply to the Secretary of State to seek an ex gratiapayment from the Department in this case, though it is fair to say that ourunderstanding is that such payments in practice require the approval of theTreasury; and representations can be made through a member of Parliament tothe Parliamentary Commissioner for Administration.

(2) If the claimant has any remedy in law, it does not lie with the Commissioners,but elsewhere, for negligence, or possible breach of statutory duty. TheDepartment of Health and Social Security hold themselves out to advise onmatters appertaining to supplementary benefit. In countless appeals theCommissioner, and the social security appeal tribunal, have accepted that aclaimant who has failed to seek advice from the local office of the DHSS as tohis or her benefit position does not have good cause for a late claim or cannotescape a requirement to repay overpaid benefit. The need to seek advice fromthe local office is re-iterated in submission after submission by the adjudicationofficer. What then, if the local office advises a claimant carelessly and wrongly,and the claimant suffers loss? It has been held that, in the absence of disclaimerof responsibility, a negligent, though honest misrepresentation spoken or written,may give rise to an action for damages for financial loss caused thereby, apartfrom any contract or fiduciary relationship, since the law will imply a duty ofcare when a party seeking information from a party possessed of a special skilltrusts him to exercise due care, and that party knew or ought to have known thatreliance would be placed on his skill and judgment: see Hedley Byrne andCo Ltd v. Heller dc Partners Ltd [1960] A.C. 065. The Crown is liable for thetorts of its servants or agents: see section 2(1) of the Crown ProceedingsAct 1907. It is also liable for breach of statutory duty: see section 2(2). Therecan, we think, be no question of advice given by a local office being in thedischarge of responsibilities of a judicial nature (so that the escape provisions insection 2(5) is inapplicable) and advice given by anyone other than anadjudication officer (who would not give advice as such in a local office) cannotbe free from any duty of care on the basis of 3ones v. Department ofEmployment 27 November 1987, where the Court of Appeal held that anadjudication officer was protected by section 117 of the Social SecurityAct 1975. As to whether such an action would in fact lie, and as to its prospectsof success, the claimant, through her appointee, should obtain advice from herlegal advisers.

(Signed)

V G H Hallett
Commissioner

(Signed)

R F M Heggs
Commissioner

(Signed)

R A Sanders
Commxssaoner
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