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Decision of Chief Commissioner and Commissioner Hallett

1. Our decision (Mr Rice dissenting) is that the decision of the
supplementary benefit appeal tribunal ("the SBAT") dated 18 January
1983 is erroneous in point of law. We set it aside and refer the case
to another tribunal f'r determination in accordance with our directions.

Representation

2. We held an oral hearing of this appeal by the claimant. The claimant
was represented by Mr Richard Drabble of Counsel, instructed by the Child
Poverty Action Group. The supplementary benefit officer was represented by
Mr D James of the Solicitor's Office, Department of Health and Social
Security. We are grateful to them both for their submissions.

Nature of the appeal

3. This appeal concerns the treatment of the final payments from an
employer where a claimant for supplementary benefit has lost his employment.It raises the question of the correctness of three unreported decisions of
the Commissioner, the references to which on Commissioner's file are CSB/184/1982,
CSB/532/1982 and CSB/1008/1982. The Chief Commissioner has directed that
the appeal, which involves a point of law of exceptional difficulty, should be
heard by the present Tribunal of Commissioners.

4. The general principle is that w'hen an employed person stops work heis excluded from benefit for a period equal to the period covered by hislast earnings: see regulation 9(1)(b) of the Supplementary Benefit
(Conditions of Entitlement) Regulations 1981 [SI 1981 No.1526], which we shallcall "the Conditions of Entitlement Regulations". Holiday pay, bonuses and
commission and payments in lieu of notice or remuneration are taken into account
as well as normal wages when working out the period of exclusion. The questionat issue is whether payments in satisfaction of different legal obligations
(in the present case, wages for past weeks, holiday pay and a payment in lieuof notice) when all are made on the same date, should be treated as concurrent"
or consecutive, when calculating the period of exclusion. The appeal also
raises the question as to the treatment of wages, paid on different dates,
in the calculation of this period.

The law

5 ~ (1) The relevant law is set out in the Supplementary Benefits
Act 1976 as amended, the Conditions of Entitlement Regulations
(referred to in paragraph 4) and the Supplementary Benefit
(Resources) Regulations 1981 [SI 1981 No.1527], which we shall
call "the Resources Regulations".

(2) Section 6(1) of the Supplementar y Benefits Act 1976 as amended
provides as follows—

"A person who is engaged in remunerative full-time work shall
not be entitled to supplementary benefit; and regulations may
make provision as to the circumstances in which a person is or
is not to be treated for the purposes of this sub-section as so
engaged."



(3) The relevant provision is made in regulation 9 of the
Conditions of Entitlement Regulations. Regulation 9(1) reads

as follows-

"(1) For the purposes of section 6(1).......
a claimant shall be treated as engaged in
remunerative full-time work only where:—

(a) subject to paragraph (2), he is engaged
in work for which payment is made, or
which is done in expectation of payment, on

average for not less than—

(i) in the case of a claimant who is mentally
or physically disabled and whose earning
capacity is by reason of that disablement
reduced to 75 per cent or less of what

he would, but for that disablement, be

reasonably expected to earn, 35 hours
a week,

(ii) in any other'ase, 30 hours a week,

or he is absent from such work without good

cause or by reason of a recognised or customary
holiday;

(b) he was engaged in remunerative full-time work

within the meaning of sub-paragraph (a), but
not as a self-employed person, and-

(i) either his employment has terminated or
he is a person affected by a trade dispute,
and

(ii) he has received in respect of the employment

in which he was so engaged earnings
calculated in accordance with Part III of
the Resources Regulations (calculation
of income resources) which, by virtue of
regulation 9(2) of those regulations as
modified by paragraph (3) of this regulation,
fall to be taken into account for a period
subsequent to the termination of the
employment or, as the case may be, during
which he is a person affected by a trade
dispute;

and in a case to which this sub-paragraph applies
the claimant shall be treated as engaged in
remunerative full-time work for the period in
respect of which those earnings fall to be taken
into account put suant to the said regulation 9(2)
as modified by paragraph (3) of this regulation;

(c)



"(2) [Not relevant to this appeal]
(3) For the purposes of paragraph (1) (b), regulation 9(2)of the Resources Regulations shall be modified to theextent that where the claimant receives—

(a) by way of earnings to which paragraph (1) (b)applies a payment of bonus or commission inrespect of a period different from that inrespect of which the other earnings are paid,that payment shall be treated as earnings inaddition to the other earnings for a periodestimated by reference to a five-day week onthe basis of periodical earnings normally paidto him;

(aa) a payment of bonus or commission by way ofearnings to which paragraph (1)(b) applies,in respect of the same period as other earningswhich are paid on a different day, that paymentof bonus or commission shall be treated asearnings for the same period as those otherearnings [(aa) was inserted by SI 1983/1000 witheffect from 15.8.83 and is reproduced because.it is referred to in paragraph 22 belowj

(b)

(4) The relevant regulations in Part III of the ResourcesRegulations are regulations 9, 10 and 11. Since the Commissionerin decision CSB/184/1983, which is referred to in paragraph 3above, considered the opening words of regulation 3(2) from Part Ito be of crucial importance, these are also set out below:
"Calculation of resources

3 ~ — (1) ...~ ....
(2) For the purposes of these regulations resourcesshall consist of capital resources and incomeresources, and in particular—

(a) any grant or gratuity paid under the SocialSecurity Act shall be treated as a capitalresource

"PART III
INCOME RESOURCES

"Calculation of income resources

(1) Except in so far as regulations 10, 11 and 12 providethat certain payments shall be deducted and thatcertain payments shall be disregarded, the amount ofa claimant's income resources to be taken intoaccount shall be



(a) the whole of his earnings and the earnings of
any partner of his, the earnings of any
dependant being disregarded, calculated in
accordance with regulation 10;

(b) the whole of any other income of the assessment
unit, calculated in accordance with regulations
11, 12 and 13.

(2) Earnings and other income shall be calculated on a
weekly basis and, except in so far as regulations 3(2)
(d)(i) and 13 provide otherwise, payments shall be
attributable as follows:—

(a) subject to the following sub-paragraphs, a
payment of income shall be taken into account—

(i) where it is payable in respect of a
period, for a period equal to the length
of that period, and

(ii) in any other case, for the period to which
it is fairly attributable;

(b) a payment of income shall be treated as paid on-

(i) in the case of a payment which falls to be
taken into account but which is payable
before the first benefit week pursuant to
the claim, the date on which it is payable;

(ii) in any other case, the first day of the
benefit week in which it is payable or
the earliest succeeding benefit week in
which, having regard to the method

by'hichpension or allowance is payable
in the particular case, it would be
practicable to take it into account;

(c) where a payment of income is payable in
respect of a period which exceeds one week,
it shall be attributable at a weekly rate,
calculated in the case of a monthly payment
in accordance with sub-paragraph (e), beginning
with the appropriate date ascertained in accordance
with sub-paragraph (b);

(d)

(e) a monthly payment shall be treated as a
payment-

(i) in respect of a calendar month,

(ii) at a weekly rate determined by multiplying
the payment by 12 and dividing the result
by 52."



"Calculation of earnings

10. (1) Subject to the following paragraphs, for the purposesof these regulations a person's earnings shall consistof all remuneration or profit derived from any
employment and shall include—

(a) any r emuneration in kind;

(b) any bonus or commission;

(c)

(d) any payment in lieu of notice or remuneration;

(e) any holiday pay other than any received more
than 4 weeks after termination of employment;

( g) ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~

( tth)
~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~

"Calculation of other income

11. — (1 ) For the purpose of the calculation of the income
r esour ces of the claimant, all income other thanthat to which regulation 10 applies shall be takeninto account and calculated on a weekly basis in
accordance with the following paragraphs and
regulation 9(2).

(2) These shall be treated as income and taken into accountin full

(a) except in so far as the following paragraphs
provide otherwise, any benefit under theSocial Security Act

The supplementary benefit officer's decision

6. The claimant ceased full-time remunerative employment on 12 November1982 and claimed supplementary benefit on 15 November 1982. By a decisionissued on 1 December 1982 a supplementary benefit officer decided that theclaimant was not entitled to supplementary benefit until 2 Feburary 1983.
Submissions to the SBAT

7. The claimant appealed against this decision on 17 December 1982.In a letter dated 14 December 1982, his grounds of appeal are set out:



"You go on to state that 'your wages cover your requirements to02.02.83'. I query that remarkable statement. In my previous employ-
ment I was paid monthly in arrears. On 12th November I was paidf608.17 which represented my salary for November up to and including
12th November plus one day's holiday pay still owed tome. I was paid
a further cheque for K2,330.77 being seven weeks'alary up to the endof 1982!!! This was paid to me in lieu of notice. By no stretch of
the imagination can it be construed that I have been paid to 02.02.83".

8. In his written submission to the SBAT on form LT205, the benefitofficer stated that the facts before him were that the claimant was a married
man with two dependent children aged 5 and 3 years. He was employed from
14 June 1982 to 12 November 1982. On 12 November 1982 he ceased full-time
employment, receiving 2 weeks.'inal earnings, 1 day's holiday pay and 7

weeks'alaryin lieu of notice amounting in total to R2,938.94. He had receivedhis previous month's salary on 30.10.82 and would normally have received hisnext salary on 30.11.82. He claimed supplementary benefit on 15.11.82 and
declared capital amounting to Z1,668.61. His wife was in part-time employment.
The claimant had stated that he would be without resources at the end of
December. The benefit officer's reasons for his decision were that he had
decided that the claimant should be treated as in remunerative full-time
employment until 2 February 1983, when the claimant's final earnings should be
deemed to be exhausted.

"Evidence" before the SBAT

9. The chairman's "note of evidence" before the SBAT is in these terms;

"The Appellant's letter of 14/6/82 to DHSS was seen by the Tribunal.
This requested the necessary form to claim benefit until his first
salary was paid.

The letter was marked A7 sent 29/6/82. This form was not received bythe Appellant, who received benefit for w/c 10/6/82 and 17/6/82".

The SBAT decision

10. On 18 January 1983 the SBAT unanimously confirmed the benefit officer'
decision. They made the following findings of fact—

"The Appellant received a month's salary on 30/10/82. He ceased
employment on 12/11/82, and received two weeks'inal earnings,
1 day's holiday pay and seven weeks in lieu of notice. Supplementary
benefit was claimed on 15/11/82. The Appellant worked from 14/6/82 to12/11/82."

The SBAT gave as the reasons for their decision—

"The Tribunal, having fully examined the facts, were satisfied that
there was no entitlement to Supplementary Benefit until 2/2/83 byvirtue of the final earnings received. Reg 9 and 10 of the Resources
Regs. refers and Reg 9 of the Conditions of Entitlement Regs. refers.It was noted that the Appellant apparently did not receive the A7 form
on commencing work and so did not follow up his cl'aim then since he was
monthly salaried."



Gr ounds of appeal to the Commissioner

11. The claimant appealed against the SBAT decision on the ground that itwas wrong in law because the benefit officer appeared to have simply added upthe total number of weeks covered by his earnings and debarred him frombenefit for the total number of weeks r unning consecutively, when in fact2 weeks'inal earnings, 1 day's holiday pay and 7 week's salary in lieu ofnotice all became payable simultaneously and should run concurrently, notconsecutively, so that by his reckoning he was eligible for supplementarybenefit from 3 January.
[Note: 3 January is the first Monday (i.e. payday) after the end of theperiod of 7 weeks and 1 day calculated from either 12 or 13 November 1982].
Submissions on the appeal

12. On behalf of the claimant, Mr Drabble adopted the written submissionof the supplementary benefit officer now concerned with the appeal that theSBAT decision was erroneous in law and should be set aside. In failing torecord the payable date or dates of the payments made to the claimant and therepresentative periods to which they should be attributed the SBAT had failedto comply with rule 7(2) of the Appeals Rules which required the SBAT'sfindings of the material facts to be recorded.
13'n Mr Drabble's submission, although 3 separate sums were paid, one on30 October 1982 for a month's pay, one by cheque on 12 November 1982 for2 weeks'ay and one day's holiday pay and another by a different cheque alsoon 12 November 1982 for 7 weeks'ages in lieu of notice, there were4 separate payments since the holiday pay stemmed from a different obligationto that relating to the 2 weeks'ages. Regulation 9 of the Resources Regulationsoperated in the following way. First a "payment of income" must be identified:see the opening words of regulation 9(2)(a). Then the length of period mustbe identified: see regulation 9(2)(a)(i). The payable date must next beascertained: see 9(2)(b)(i). Finally the payment must be converted, if formore than a week, to a weekly r ate, starting with the payable date: see9(2)(c). The payable date was the date when the payment in question was dueto be paid under the contract or in consequence of a breach of contract. Inthe case of the one month's wages it was, Mr Drabble submitted, the date ofpayment namely 30 October 1982. In the case of the other 3 payments it wasalso the date of payment, namely 12 November 1982. As regards the lengthof the period, the payment made on 30 October related to a period of 1 month,that of two weeks'ages paid on 12 November related to a period of two weeksand that of one day's holiday pay to a period of 1 day. As regards the 7 weeks'agesin lieu of notice the period to which that related was the contr actualperiod of notice. The "start date" for the payment was correctly analysed inparagraph 19 of Commissioner Monroe's decision the reference to which onCommissioner's file was CSB 1008/82. The payment in lieu of notice wasequivalent to damages for breach of contract and was therefore payable fromthe moment the employee accepted the repudiation of the contract and wastherefore entitled to damages.

14. On behalf of the benefit officer, Mr James submitted that the manifestpurpose of the Supplementary Benefits Act 1976 and of the regulations was thatsupplementary benefit shouldbe a benefit of last resort i.e. it was onlypayable if there were no other resources. That was the reason why incomeresources were projected forward although paid retrospectively. In the presentcase one payment was received on 30 October 1982 and on 13 November 1982 anamount was received in respect of 3 different liabilities. All 4 liabilitiesshould be run together to arrive at a total period that takes one up to2 February 1983, a total of 13 weeks'lus 1 day. Even if this submission was



rejected, the period must still be 9 weeks plus 1 day running from 13 November
consecutively so that the whole of the claimant's income was taken account.It was for consideration that the payment in lieu of notice was not in respectof a period at all. Amounts paid on one day or separated by a relatively
close interval of time should be treated as a composite payment falling within
paragraph (2)(a)(ii) of regulation 9 as a payment not made in respect of a
period, and the period to which it was "fairly attributable" should be
ascertained, that period being the total of the periods to which the
payments relate, treated as running consecutively and not concurrently. There
was difficulty in submitting that payments separated by as much as a fortnight
could be treated as composite payment. Seven days was the limit of what might
be regarded as close together but probably this was not sufficiently close.It might be that the period of time or separation was not relevant and that
what sh'ould be considered was the context in which it was made. On this view,
30 October 1982 was not relevant as the payment was not made in the contextof the dismissal. But all payments made on 13 November were made in that
context and should be treated as a composite payment falling within regulation9(2)(a)(ii).

Construction of the statutory provisions

Introductory

15. The supplementary benefit scheme has, since the parts of the Social
Security Act 1980'elating to supplementary benefit and the regulations
made thereunder came into force on 24 November 1980, been governed very
much more firmly by the law and in particular by the supplementary benefit
regulations which lay down claimants'ights and substitute precise
provisions for matters which previously fell within the discretion of the
Supplementary Benefits Commission, a body which has been abolished. The
discretion conferred by the regulations considered below is minimal.

Persons in full-time work: the basic principle: no supplementary benefit
16. Section 6(1) of the Supplementary Benefits Act 1976 (as amended) lays
down the basic principle that a person who is engaged in remunerative full-
time work is not to be entitled to supplementary benefit and states thatregulations may provide as to when a person is to be so treated.
Regulation 9(1)(a) of the Conditions of Entitlement Regulations specifie5the precise conditions which must apply for a person who is engaged in workto be treated as engaged in full-time remunerative work. A person engagedin work can only be so treated if he satisfies these conditions: see theopening words of the regulation.

Termin'ation of full-time work: deemed continuance while earnings"fall to be taken into account"

17. Under regulation 9(2)(b) of the Conditions of Entitlement Regulations,a person (not being self-employed) who was engaged in remunerative full-time
work as provided in regulation 9(1)(a) is to be treated as still so engaged,after the termination of his employment, during the period subsequent to suchtermination for which his earnings fall to be taken into account by virtue ofregulation 9(2) of the Resources Regulations as modified by paragraph (3) ofthis r egulation.

10



Earnings that "fall to be taken into account"

18. Regulation 9(2) of the Resources Regulations relates to "Earnings andother income": see the opening words of that regulation. But only ear ningsare relevant for the purpose of treating a person whose employment has beenterminated as still in full-time remunerative work: see paragraph 17 above."Earnings" are, for this and other purposes, defined in regulation 10 of theResources Regulations. Any earnings (subject to certain exceptions notrelevant here) that fall within that regulation must, in our judgment, betreated as income for the purposes of regulation 9 of the Resources Regulations,whether or not they are otherwise to be regarded as capital. Regulation 9(1)states that the whole earnings are income resources and both paragraph (1)and paragraph (2) of regulation 9 treat such earnings as income, for theyboth refer to earnings and then to "other income". Payments in lieu of notice,holiday pay, bonuses and commission and the particular ex gratia paymentsspecified in regulation 10 accordingly fall within regulation 9 and must betreated (unless they are to be disregarded in accordance with regulation 10)as payments of income whether they are income in other contexts and for otherpurposes or not. Decision CSB/354/81 is in this respect correct. DecisionCSB/184/1982, which is to the effect that any payment which on analysisproved to be a capital resource cannot fall within regulation 9 or 10 of theResources Regulations is, in our judgment, erroneous and should not befollowed in this respect. Mr Drabble's concession, on behalf of th'e claimant,that payments in lieu of notice and holiday pay were "payments of income"for the purpose of regulation 9 of the Resources Regulations, was accordinglyrightly made.

19. Once a payment of earnings falling within regulation 10 has beenidentified, the period to which those earnings are to be attributed isascertained in 2 stages, which are respectively set out in sub-paragraphs (a)and (b) of regulation 9(2) of the Resources Regulations. The first stage isto determine the length of the period. The second stage is to identify thestarting date for that period. The basic principle in the first stage is thatif the earnings were paid (and there can be no payment unless they have beenpaid) "in respect of a period", then the period to be taken into account mustbe of equal length: see regulation 9(2)(a)(i). If, however, the earningswere not paid in respect of a period, then the period to which they arefairly attributable must be determined: see regulation 9(2)(a)(ii). It isonly when they have not been paid in respect of a period that the discretionto determine what is "fairly attributable" applies at all. It is then, asthe second stage, necessary to ascertain the starting date of the period. Inthe present appeal, it is not in dispute that all the payments in issue werepayable before the star ting date of the first benefit week pursuant to theclaim, that is to say the first Monday after the date of the claim, and inthis judgment we confine our attention to this type of case. The startingdate for the period, in such a case, is the date on which the payment is"payable": see regulation 9(2)(b)(i) of the Resources Regulations. "Payable"is an ordinary word in the English language and, for the reasons given inCozens v Brutus [1973] A.C.854 at page 861 it is not desirable to define it.It clearly does-not simply mean the date on which the payment is received,since the word "payable" was substituted for "received" in the regulations.It may, and often will, be the same date. But in order to discover when apayment was in fact payable, which may in some cases be before or after thedate of receipt, the first step must be to look at the claimant's contract

11



with his employer or, if there is no written contract, his terms of
employment, in order to see when the payment ought to have been made. If
the contract has been repudiated by the employer, it may then be necessaryto look at the circumstances of the r epudiation and to determine the
date on which such repudiation was accepted by the claimant.

20. Wherever earnings falling within regulation 10 are paid in respect of a
period, regulation 9(1)(a)(i) of the Resources Regulations must be applied tothat payment. If a single cheque comprises payments in respect of twodistinct periods, whether or not those periods overlap and even if theycoincide, regulation 9.should be applied to each payment separately. This is
the clear and obvious meaning of the regulation. Applied thus, there is nodifficulty at all in dealing with individual cases. To take the presentcase, four sums of money were paid to the claimant in respect of four distinctperiods. For clarity of the example, it will be assumed that each payment was
paid on the payable date. First, a month's wages were paid on 30 October 1982,
being wages in arrear. As regards these wages, the relevant period is one
calendar month (see regulation 9(2)(e) of the Resources Regulations) the start
date is 30 October 1982 and the relevant period is 30 October 1982 to
29 November 1982. The weekly rate is determined in the way set out in
regulation 9(2)(e)(ii). Secondly, two weeks'ages were paid on 12 November
1982. The period here is two weeks and the start date (again assuming that
the date of payment and the payable date are, in this particular case, the
same) is 12 November 1982 (not 13 November 1982, as suggested by Mr James):
see regulation 9(2)(b)(i). Thirdly, one day's holiday pay was paid. The
period here is one day and the start date is the date of payment (on the same
assumption as to the payable date). Fourthly, seven weeks'ages in lieu. ofnotice were paid on 12 November 1982. Here, it is necessary to determine
when the claimant's contract of employment was repudiated, applying
principles set out in paragraph 19 of Commissioner Monroe's decision
CSB/1008/1982 (unreported) with which .in this respect we are all in agreement.
Then i't is necessary to determine the period of notice to which the claimant
was entitled under his terms of employment or, if that period is longer, bystatute. It is that period, be it more or less than 7 weeks, in respect of
which the payment must have been made. We do not accept Mr James's submission
that a payment in lieu of notice can be made in respect of no period.

21. If the position in the present case is that the claimant was entitled
to 7 weeks'otice of termination of his employment, then that period of
7 weeks, which starts (on the assumption already made) on 12 November 1982lasts up to 31 December 1982. All the other periods overlap with it. But sinceit is the longest period and commences before the date of claim (15 November
1982) it is this period which fixes the period of deemed continuance in
employment. If, on the other hand, the. claimant had only been entitled to,
say, 10 days'otice, but was paid 7 weeks'ages in lieu of that notice, the
period would be only 10 days'ong, starting on 12 November 1982. On that
basis, the longest period would be that for which wages were paid on 30 October
1982 and (assuming that was the payable date) the claimant would be deemed to
remain in full-time employment until 29 November 1982. Decisions CSB/184/1982,
CSB/532/1982 and CSB/1008/1982, all of which add the separate overlapping
periods relating to different payments together so as to form one continuous
period without overlapping are, in our judgment, wrongly decided and should
not be followed. All of them ignore the mandatory and express provisions of
regulation 9(2)(b)(i) ofthe Resources Regulations that the date of commencement
of a payment shall be treated as the date on which that payment was payable.

12



22. We, for our part, can find no warrant at all, anywhere in theregulations, for the suggestion that any of the above mentioned sums ofmoney, all of which were paid in respect of distinct periods should, indefiance of the clear words of regulation 9(2) of the Resources Regulations,be treated as not having been paid in respect of a period at all. There isnothing in the regulations to support the suggestion that the intention wasthat such payments should be treated as consecutive. The only provisionsexpressly relating to overlapping periods are contained in regulation 9(3)of the Conditions of Entitlement Regulations and here, both paragraph (a)which was in force at the date of the present claim and paragraph (aa) whichwas inserted later, clearly envisage that earnings periods can and do, asregards bonuses and commissions, in any event, overlap. Paragraph (aa) wasevidently introduced to ensure that such overlap should be complete andcoincident, by prescribing an identical star ting date in cases where bonusand commissions were payable on different days but for the same period asother earnings by providing that they should be treated as payable on the s'arneday .

23. A principal mischief at which the 1980 legislation was aimed is wellknown to be that, in the absence of precise legal rules, the abundance ofdiscretionary payments resulted in lack of consistency in a schemeoriginally designed for a comparatively small number of claimants,but which was by1978 serving over 3,000,000 claimants and paying benefits to some 5,000,000people including dependants: see, for example, Social Assistance (DHSS 1978),Ogus and Barendt, The Law of Social Security, 2nd Edition at pages 453-4 andThe Law of Supplementary Benefits, by M. S. Rowel and A. H. Wilton atpages 9-11. It is accordingly particularly desirable that, in construing thestatutory provisions introduced pursuant to the 1980 reforms, claimants shouldbe entitled to rely on the express wording of the regulations and that thestatutory authorities should not do violence to the words used unless theresult is wholly unreasonable and defeats the obvious intention of thelegislature. We can find no obvious intention that all payments of earningsshould be treated as consecutive, although made in respect of overlappingperiods, which would justify doing violence to the words of the regulations.Accordingly, applying the general principle of construction set out byLord Reid in Luke v Inland Revenue Commissioners [1973] A.C.767 at page 577,the words of the regulation should prevail. In Lumsden v Inland RevenueCommissioners [1914] A.C.877, where at page 892, Viscount Haldane, theLord Chancellor said:

"it is no doubt true that there are cases of construction where thenatural meaning of the words of a statute is rejected, and anothermeaning not expressed by the words taken in their ordinary sense isread in. That occurs where the context and scheme of the statute requiresthat this should be done in order that the language of the statute as awhole may be read as consistent. But a mere conjecture that Parliamententertained a purpose which, however natural, has not been embodied inthe words it has used if they be literally interpreted is no sufficientreason for departing from the literal interpretation".
These words are, in our view equally applicable to the construction of statutoryregulations. It may perhaps he conjectured that. Parliament might haveproviced for the payments under consideration in this decision to becon ecutive. But this is the purest speculation and is quite insufficientreason for departing from the literal interpretation of the regulations.

13



Was the SBAT decision erroneous in law?

24. The SBAT decision was clearly erroneous in point of law since they
did not record the payable dates or dates of the payments made to'the
claimant or the period or periods to which they should be attributed, which
are material facts, and it, is impossible from reading their decision to
ascertain by what process of reasoning they arrived at their conclusion.
There are no findings at all as to the terms of the claimant's employment or
as to what the period of notice was to which he was contractually entitled on
termination of that employment. Indeed, the nature of the claimant's
employment and its terms remain in total obscurity. Rule 7(2)(b) of the
Appeals Rules, which requires the record of the SBAT decision to state the
material facts and to give the reasons for their decision has not been
complied with.

Is it expedient to give the decision the SBAT should have given?

25. It is neither expedient nor possible for us to give the decision that the
SBAT should have given, in the absence of the necessary findings of fact.
Accordingly, the case must go back to another SBAT, which in accordance with
the usual practice, should be entirely differently constituted, to find such
facts and to give a decision in accordance with our directions for determination.

Directions to the fresh SHAT

26 'he SBAT to whom the case is now referred should:

(1) hear evidence from the claimant, if he wishes to give evidence.
The chairman's note of evidence should record the names of those
persons, if any, who give evidence and what that evidence is. The
record of the tribunal decision should indicate whether that
evidence is accepted or rejected.

(2) enquire as to the claimant's terms of employment. If the contract
of employment is available, it should be examined.

(3) record the nature of the claimant's employment and its terms
including in particular the period of notice of termination of
employment to which he was entitled.

(4) record the dates on which the various payments discussed in this
decision were payable, in terms of regulation 9(2)(b) of the
Resources Regulations.

(5) record the actual dates of payment, the amounts and the method
of payment of all the earnings in issue.

(6) determine the period for which the claimant should be treated as
in full-time employment in accordance with the principles set-out
in the majority decision of this Tribunal of Commissioners.
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Decision of Commissioner Rice

27. I regret that I differ from the view taken by my fellow Commissioners.I agree that the tribunal erred in point of law through failure to comply withrule 7(2)(b) of the Appeals Rules, but unlike them I am of the opinion thatthe payment made on 12 November 1982 of two weeks'inal earnings, one day'holiday pay and seven weeks'alary in lieu of notice should be attributableto the inclusive period from 12 November 1982 to 14 January 1983. If thematter lay solely with me, I would consider it expedient that I give thedecision which the tribunal should have given, all the relevant facts havingbeen determined, and my decision would be that the claimant is not entitledto supplementary benefit for any period, prior to 15 January 1983.
28. On 12 November 1982 the claimant, whose employment was terminated witheffect from that date, received a payment comprising 2 weeks'inal earnings,one day's holiday pay and 7 weeks'alary in lieu of notice totalling in allR2,938.94. On 30 October 1982 he had also received one month's salary inrespect of the previous month, and had he not been dismissed, he would haveexpected to receive a further month's salary on 30 November 1982. On 15 November1982 he claimed supplementary benefit, but the benefit officer disallowed iton the ground that the claimant should be treated as in remunerative full-timeemployment until 2 February 1983. On appeal the Tribunal upheld the benefitof f i.cer.

29. The relevant statutory provisions are set out in paragraph 5 of themajority judgment and there is no mer it in my repeating them here. The questionat issue is the date up to which, by reason of the claimant's earnings, he mustin the light of the aforesaid statutory provisions be treated as having beenengaged in r emunerative full-time work and consequently by virtue of section 6(1)of the Supplementary Benefits Act 1976 ineligible for benefit. The two relevantpayments are those made on 30 October and 12th November 1982 respectively. Thetr itunal failed to make appropriate findings of fact and to give adequatereasons for their decision, on the basis of which their confirmation of thebenefit officer's decision could be justified, and manifestly they were inbreach of rule 7(2)(b) of the Appeals Rules. It follows that their decisionmust necessarily be set aside. However, for the reasons hereinafterappearing, if the matter were solely mine, I would substitute my owndecision for that of the tribunal and disentitle the claimant to benefit forany period prior to 15 January 1983.

30. Before construing the relevant provisions it is important to bear inmind what is manifestly the underlying purpose of the supplementary benefitlegislation. Supplementary benefit is the benefit of last resort. Itspurpose. is to safeguard everyone from falling below a standard of livingaccepted by society at large as being the minimum subsistence level, and it ipaid for out of public funds without any contribution on the part of thebeneficiaries. Not surprisingly, safeguards have been built into the system,so as to ensure that a claimant does not need to have resort to supplementarybenefit if he already has adequate income or capital resources of his own.Accordingly, if on ceasing to be in full-time employment a claimant receivesback-pay, albeit such back-pay indisputably relates to work which he has clonein the past pursuant to his contract of service, nevertheless for the purposeof supplementary benefit it will be treated as an income resource available tohim for a period in the future. The philosophy behind the legislation is that,if a claimant has resources (regardless of the period during which they wereearned!, which he can for a period in the future employ to meet his livingexpenses, he will to this extent be independent of any need for supplementarybenefit. Public funds are not to be distributed where they are not properlyrequired.
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31. Now, where the policy of the legislation is so self-evident, I consider
that I should be slow to interpret any of the relevant provisions giving
effect to the scheme as confer ring on a claimant an entitlement of which by
reason of his income or capital resources he does not stand in need. Of course,
if the language of any part of the relevant legislation goes manifestly
counter to the underlying philosophy of the supplementary benefit scheme, then
effect must be given to such language, regardless of the consequences.
However, to bring this result about the language must, in my judgment, be
clear and unequivocal.

32. The tribunal found as a fact, and I do not think it has ever been in
dispute, that on 12 November 1982 the claimant received two weeks'inal earn
ings, one day's holiday pay and seven weeks'alary in lieu of notice. It would
appear that he received two cheques on that day, one for f608.17 representing
the first two items, and a further cheque for f2,330.77 representing a payment
of seven weeks'alary in lieu of notice. Although he received two cheques
on the same day, in my judgment this is wholly immaterial. It would not have
mattered if the cheques had been paid on different days or, if there had been
three cheques, each representing a different item, or, for that matter, any
number of cheques paid on any number of days. The crucial point is that the
claimant received what can conveniently be called, and often is called,
"severance pay". He was dismissed from his employment, and in accordance .with
normal practice, he received a sum of money in satisfaction of various
entitlements.

33. Severance pay normally includes a payment for arrears of salary up to
the date of dismissal, any holiday entitlement, a payment in lieu of notice
if the circumstances so demand, and frequently redundancy payment. The
mechanics of how this payment is dealt with varies from case to case.
Sometimes there will be a separate cheq ue for each entitlement, which may or
may not be paid on the same day, and sometimes there will be one single
payment covering all the relevant items. It is a matter of accountancy
convenience, varying from case to case. However, the crucial point, in my

judgment, is whether the relevant payment, or payments arise out of one event,
namely the dismissal of the person concerned. If the nexus which serves to
connect the various entitlements is the discharge of the person concerned
from his employment, the latter will in effect receive a composite payment,
i.e. a payment in discharge of the various heads of claim to which he is
entitled, and it is immaterial whether such composite payment is received as
a single payment or a series of payments or whether it is received on a single
date or a series of dates. In the present case I consider that the claimant
received such a composite payment.

34. Regulation 9 of the Resources Regulations provides that there shall
be taken into account as the claimant's income resources, inter alia, the whole
of his earnings, and in regulation 10(1) his earnings are defined as including
any remuneration in kind, any payment in lieu of notice or remuneration, and
any holiday pay. Accordingly, the two weeks'ack pay, the one day's holiday
pay and the seven weeks'ay in lieu of notice are all relevant resources
which have to be taken into account. The crucial issue in this case zs the
period to which these three heads of entitlement are to be attributed, and for
this purpose the relevant provision is regulation 9(2) oi the Resources
Regulations.
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35. Of course, in a very simple case where, for example, there is only onehead of entitlement, e.g. two weeks'ack pay, there is little difficultyin determining the forward period to which this par ticular payment shallrelate. It will be two weeks. The position is governed by regulation 9(2) (a) (i)The back-pay was payable in respect of a period of two weeks and for thepurposes of supplementary benefit it will be attributed forwards for a periodof two weeks. In other words, the claimant will be regarded as having incomeresources of that amount for two weeks. However, often — doubtless in mostcases nowadays — the position is not as simple as in the illustration justgiven. The everance payment will be a composite payment, and to deal withthe complication to which this gives rise paragraph (2)(a)(ii) of regulation 9has been specifically enacted. It provides that the relevant payment shall betaken into account "for the period to which it is fairly attributable".
36. In the present case the total severance payment received by the claimantproduced an income sufficient to cover him in all for nine weeks and one day.In my judgment "fairness" dictates that it should be attributable to a periodof nine weeks and one day. Moreover this period should start from the datewhen the relevant payment is to be treated as having been paid. And thisissue is determined by regulation 9(2)(b).
37. Unfortunately, it is not altogether easy to construe paragraph (2)(b).The relevant date is the date on which the income "is payable". This is notthe same thing as "paid". The question was considered in paragraphs 17 to 19of the unreported decision on Commissioner 's file CSB/1008/1982, with whichI respectfully agree. Fortunately, in the present case no real problem arises,in that the employer clearly repudiated the contract on 12 November 1982,whilst the claimant both accepted such repudiation and took in satisfaction ofall claims arising out of this contract the sum paid on 12 November 1982. Thesum was both payable and paid on that day. It follows that the period to whichthe relevant sum shall be fairly attributable expired on 14 January 1983, andthe claimant became entitled to benefit from 15 January 1983.
38. It remains for me to consider the earlier payment made on 30 October 1982.Manifestly, this was payable in respect of the month of October and therefore,pursuant to regulation 9(2) (a) (i), must be taken into account for a periodequal thereto, namely for the month of November. As the claimant was notdismissed unt 1 12 November, it could be said that in addition to what hereceived on 12 November, the claimant also obtained a further sum whichcover ed him for the per iod from 13 November to the end of the month. Isthis to be added to the two payments made on 12 November 1982, so as toincrease the period of disentitlement beyond the 14 January 1983? In myjudgment, the payment received on 30 October is unrelated to the claimant'sdismissal on 12 November. There is no evidence to suggest that at the timethe claimant was paid on 30 October the dismissal was ever in contemplation.The payment was a routine one at the end of the month. There is no nexusbetween tl is payment and the claimant's discharge from employment, andaccordingly, in my judgment, no Part of that Payment can ProPerly beincluded in the composite payment made on 12 November 1982.

39. I find support for the approach taken by me in the two unreporteddecisions on Commissioner's file CSB/532/1982 and CSB/1008/1982 respectively.Th'ese decisions were arrived at by different Commissioners, and although nodetailed reasons were given for their conclusions, they support myinterpretation of the relevant regulations.
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40. In the present appeal my fellow Commissioners take the view that the
payments received on 12 November 1982 should be treated as applying to a
concur ent, and not a consecutive period, but I am afraid I find their
arguments unconvincing. I think the matter can be tested this way. Suppose
there are two claimants, A and B, of whom B is in a position similar to that
of the claimant in the present appeal. A was dismissed on full notice at a
time when he was earning f100 per week payable fortnightly in arrear, and he
received full wages of 2200 (less deductions) on the last day of his employment,
which incidentally was also the day on which the remuneration was payable. It
is, as I understand it, the view of the majority (which I share), that the period,
for which he would be treated as being in full-time work under the relevant
regulations after the termination of his employment, is the period of two
weeks from the date of payment, and that he could not, even if the employers
made separate payments in respect of the two weeks, successfully contend
that the period for which he is to be treated as being in full-time work
should be limited to two concurrent periods of one week each. Let us suppose,
however, in the hypothetical case that B on the other hand was dismissed
without notice when he was earning 2100 a week payable weekly in arrear. In
',hese circumstances he will be paid on the last day of his employment (the

,'ay on which the remuneration was payable) final wages of 2100 (less
deductions) and 2100 in lieu of the week's notice to which he was entitled,
this latter payment being, of course, for present purposes regarded as
remuneration. In this case, the majority take the view that the claimant is
to be treated as engaged in full-time employment for two concurrent periods
of one week each. It has not been explained to me what it is in the
relevant regulations that justifies this distinction, which, of course, as
explained above, frustrates the manifest purpose of the relevant provisions.
In the absence of such an explanation, why should not A also be entitled to
limit the period for which he was to be treated as engaged in full-time
employment to two periods of one week each? And if so, why not, on this
view to 14 (or 10) periods of a day each?

41. Accordingly, if the matter rested solely with me, my decision would be
as set out in paragraph 27.

Signed I 0 Griffiths
Chief Commissioner

Signed V G H Hallett
Commissioner

Signed D G Rice
Commissioner

Date: 27 February 19R4

Commissioner's File: CSB/326/1983
CSBO File: 328/83
Region: London North
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)ecision of Chief Commissioner and Commissioner Hallett

)".'ur decision (Mr Rice dissenting) is that the decision of the
supplementary benefit appeal tr ibunal ("the SHAT") dated 18 January
1'983 is erroneous in point of law. We set it aside and refer the case
to another tribunal for determination in accordance with our directions.

Representation

2.'e held an oral hearing of this appeal by the claimant. The claimant
ca8 represented by Mr Richard Drabble of Counsel, instructed by the Child
Poverty Action Group. The supplementary benefit officer was represented by
dr D James of the Solicitor's Office, Department of Health and Social
fecund ity. We ar e grateful to them both for their submissions.

Nature of the appeal

3. This appeal concerns the treatment of the final payments from an
em'. yer where a claimant for supplementary benefit has lost his employment.It ises the question of the cor rectness of three unrepor ted decisions of
the Commissioner, the references to which on Commissioner's file are CSB/184/1982,
CSB/532/1982 and CSB/1008/1982. The Chief Commissioner has directed that
the appeal, which involves a point of law of exceptional difficulty, should be .
heard by the present Tribunal of Commissioners.

4. T)]e general principle is that when an employed person stops work heis excluded from benefit for a period equal to the period covered by hislast earnings: see regulation 9(1)(b) of the Supplementary Benefit
('Onditions of Entitlement) Regulations 1981 [SI 1981 No.1526], which we shallcall "the Conditions of Entitlement Regulations". Holiday pay, bonuses and
commission and payments in lieu of notice or r emuner ation ar e taken into account
as well as normal wages when working out the period of exclusion. The questionat issue is whether payments in satisfaction of different legal obligations
(in the present case, wag'es for past weeks, holiday pay and a payment i'n lieu
of notice) when all are made on the same date, should be treated as concurrent"
or consecutive, when calculating the period of exclusion. The appeal also
raises the question as to the tr eatmen't of wages, paid on different dates,
in calculation of this period.

The law

5. (1) The relevant law is set out in the Supplementar y Benefits
Act 1976 as amended, the Conditions of Entitlement Regulations
(referred to in paragraph 4) and the Supplementary Benefit
(Resources) Regulations 1981 [SI 1981 No.1527], which we shall
call "the Resources Regulations".

(2) Section 6(1 ) of the Supplementar y Benefits Act 1976 as amended
provides as follows

"A person who is engaged in remunerative full-time work shall
not be entitled to supplementary benefit; and regulations may
make provision as to the circumstances in which a person is or
is not to be treated for the purposes of this sub-section as so
engaged."



3) The relevant provision is made in regulation 9 of the

Conditions of Entitlement Regulations. Regulation 9(1) reads

as follows =

"(1 ) For the purposes of'ection 6(1 ).......
a claimant shall be tr eated as engaged in

remunerative full-time work only where:—

(a) subject to par agraph (2), he is engaged

in work for which payment is made, or

which is done in expectation of payment, on

average for not less than—

(i) in the case of a claimant who is mentally

or physically disabled and whose earning

capacity is by reason of that disablement

reduced to 75 per cent or less of what

he would, but for that disablement, be

reasonably expected to earn, 35 hours

a week,

(ii) in any other'ase, 30 hours a week,

or he is absent from such work without good

cause or by reason of a recognised or customary

holiday;

(b) he was engaged in remunerative full-time work

within the meaning of sub-paragraph (a), but

not as a self-employed person, and—

(i) either his employment has terminated or

he is a person affected by a trade dispute,

and

(ii) he has received in respect of the employment

in which he was so engaged earnings

calculated in accordance with Part III of

the Resources Regulations (calculation
of income resources) which, by virtue of

regulation 9(2) of those regulations as

modified by paragraph (3) of this regulation,

fall to be taken into account for a period

subsequent to the termination of the

employment or, as the case may be, during

which he is a person affected by a trade

dispute;

and in a case to which this sub-paragraph applies

the claimant shall be treated as engaged in

remunerative full-time work for the period in

respect of which those earnings fall to be taken

into account pursuant to the said r egulation 9(2)

as modified by paragraph (3) of this regulation;

(c)



"(2) [Not relevant to this appeal j

(3) For the purposes of paragraph (1)(b), regulation 9(2)of the Resources Regulations shall be modified to theextent that where the claimant receives—

(a) by way of earnings to which paragraph (1)
(b)'ppliesa payment of bonus or commission in

respect of a period different from that in
respect of which the other earnings are paid,that payment shall be treated as earnings in
addition to the other earnings for a period
estimated by reference to a five-day week on
the basis of per iodical earnings normally paidto him;

(aa) a payment of bonus or commission by way of
earnings to which paragraph (1) (b) applies,
in respect of the same period as other ear nings
which are paid on a different day, that paymentof bonus or commission shall be treated as
earnings for the same period as those other
earnings [(aa) was inserted by SI 1983/1000 witheffect from 15.8.83 and is reproduced becauseit is refer r ed to in paragraph 22 belowj

(b)

(4) The relevant regulations in Part III of the Resources
Regulations are r egulations 9, 10 and 11. Since the Commissionerin decision CSB/184/1983, which is referred to in paragraph 3above, considered the opening words of regulation 3(2) from Part Ito be of crucial importance, these are also set out below:

"Calculation of resources

3.

(2) For the purposes of these r egulations resourcesshall consist of capital resources and income
resources, and in par ticular

(a) any grant or gratuity paid under the Social
Security Act shall be treated as a capital
resource

"PART I.II
INCOME RESOURCES

"Calculation of income resources

(1) Except in so far as regulations 10, 11 and 12 providethat certain payments shall be deducted and thatcertain payments shall be disregarded, the amount ofa claimant's income resources to be taken intoaccount shall be



(a) the whole of his earnings and the earnings of
any partner of his, the earnings of any
dependant being disregarded, calculated in
accordance with regulation 10;

(b) the whole of any other income of the assessment
unit, calculated in accor dance with regulations
11, 12 and 13.

(2) Earnings and other income shall be calculated on a
weekly basis and, except in so far as regulations 3(2)
(d)( i) and 13 provide otherwise, payments shall be
attributable as follows:—

(a) subject to the following sub-paragr aphs, a
payment of income shall be taken into account

(i) where it is payable in respect of a
period, for a period equal to the length
of that period, and

(ii) in any other case, for the per iod to which
it is fairly attributable;

(b) a payment of income shall be treated as paid on—

(i) in the case of a payment which falls to be
taken into account but which is payable
before the first benefit week pur suant to
the claim, the date on which it is payable,

(ii) in any other case, the first day of the
benefit week in which it is payable or
the earliest succeeding benefit week in
which, having regard to the method by
which pension or allowance is payable
in the par ticular case, it would be
practicable to take it into account;

(c) wher e a payment of income is payable in
respect of a per iod which exceeds one week,
it shall be attributable at a weekly rate,
calculated in the case of a monthly payment
in accordance with sub-paragraph (e), beginning
with the appropriate date ascertained in accordance
with sub-paragr aph (b);

(d)

(e) a monthly payment shall be treated as a

payment

(i) in respect of a calendar month,

(ii) at a weekly rate determined by multiplying
the payment by 12 and dividing the result
by 52."



"Calculation of'arnings
10. (1) Subject to the following paragraphs, for the purposes

of these regulations a person's earnings shall consist
of all remuneration or profi t. derived from any
employment and shall include-
(a) any remuneration in kind;
(b) any bonus or commission;
(c)4,

(d) any payment in lieu of'otice or remuneration;(e) any holiday pay other than any received more
than 4 weeks after termination of employment;

~ ~

(g)

(h)

~ ~
~ ~ ~ ~"Calculation of o ther income

(1) For. the purpose of'he calculation of the income
resources of the claimant, all income other than
that to which regulation 10 applies shall be taken
into account and calculated on a weekly basis in
accordance with the f'ollowing

paragraphs and
regulation 9(2).

(2) These shall be treated as income and taken into account
in full

(a) except in so far as the following paragraphs
provide otherwise, any benef'i t under the
Social Security Act

supplementary benefi t officer's decision
The claimant ceased full-time

remunerative
employment on 12 November

and claimed
supplementary benefit on 15 November 1982. By a decision

ed on 1 December 1982 a supplementary benefit of'f'icer decided that the

ant was not entitled to supplementary benefit until 2 Feburary 1983.
ssions to the SBAT

The claimant appealed against this decision on 17 December 1982.

lettet dated 14 December 1982, his grounds of appeal are set out:

I

1



"You go on to state that 'your wages cover your requirements to02.02.83'. I query that remarkable statement. In my previous employ-
ment I was paid monthly in ar rears. On 12th November I was paid
2608.17.which represented my salary for November up to and including
12th November plus one day's holiday pay still owed to me. I was paid
a further cheque for Z2,330.77 being seven weeks'alary up to the end
of 1982!!'! This was paid to me in lieu of notice. By no stretch of
the imagination can it be construed that I have been paid to 02.02.83"

"..8. In his wri tten submission to the SBAT on form LT205, the benefit
<:, officer stated that the facts before him we> e that the claimant was a married

man with two dependent children aged 5 and 3 years. He was employed from
14 June 1982 to 12 November 1982. On 12 November 1982 he ceased full-time
employment, r eceiving 2 weeks'inal ear nings, 1 day's holiday pay and 7

weeks'alaryin lieu of notice amounting in total to E2,938.94. He had received
his previous month's salar y on 30.10.82 and would normally have received his
next salary on 30.11.82. He claimed supplementary benefit on 15.11.82 and
declar ed capital amounting to K1,668.61. His wife was in part-time employment.

e claimant had stated that he would be without r esources at the end of
cember . The benefit officer's reasons for his decision were that he had

decided that the claimant should be treated as in remunerative full-time
employment until 2 February 1983, when. the claimant's final earnings should be
deemed to be exhausted.

"Evidence" before the SBAT

9. The chairman's "note of evidence" before the SBAT is in these terms;

"The Appellant's letter of 14/6/82 to DHSS was seen by the Tribunal.
This requested the necessary form to claim benefit until his first
salary was paid.

The letter was marked A7 sent 29/6/82. This form was not received by
the Appellant, Mo received benefit for w/c 10/6/82 and 17/6/82".

The SBAT decision
I

On 18 january 1983 the SBAT unanimously confirmed the benefit officer'
uecision. They made the following findings of fact

"The Appellant received a month's salary on 30/10/82. He ceased
employment on 12/11/82, and r eceived two weeks'inal earnings,
1 day's holiday pay and seven weeks in lieu of notice. Supplementar ybenefit was claimed on 15/11/82. The Appellant worked f t om 14/6/82 to12/11/82."

The SBAT gave as the reasons for their decision—

"The Tribunal, having fully examined the facts, were satisfied that
there was no entitlement to Supplementary Benefit until 2/2/83 by
virtue of the final earnings received. Reg 9 and 10 of the Resources
Regs. refers and Reg 9 of the Conditions of Entitlement Regs. refers.It was noted that the Appellant apparently did not receive the A7 form
on commencing work and so did not follow up his claim then since he was
monthly salaried."



Grounds of appeal to the Commissioner
11. The claimant appealed against the -SBAT decision on the ground that it
was wrong in law because the benefit officer appeared to have simply added up
the total number of weeks covered by his earnings and debarred him from
benefit for the total number of weeks running consecutively, when in fact
2 weeks'inal earnings, 1 day's holiday pay and 7 week's salary in lieu of
notice all became payable simultaneously and should run concurrently, not
consecutively, so that by his reckoning he was eligible for supplementary
benefit from 3 January.[Note: 3 January is the first Monday (i.e. payday) after the end of the
period of 7 weeks and 1 day calculated from either 12 or 13 November 1982].Submissions on the appeal

12. On behalf of the claimant, Mr Drabble adopted the written submission
of the supplementary benefit officer now concerned with the appeal that the
SHAT decision was erroneous in law and should be set aside. In failing to
record the payable date ot dates of the payments made to the claimant and the
representative periods to which they should be attributed the SHAT had failed
to comply with rule 7(2) of the Appeals Rules which required the SBAT's
findings of'he material facts to be recor ded.

J
13. In Mr Drabble's submission, although 3 separate sums wer e paid, one on
30 October 1982 for a month's pay, one by cheque on 12 November 1982 for
2 weeks'ay and one day's holiday pay and another by a different cheque also
on 12 November 1982 for 7 weeks'ages in lieu of notice, there were
4 separate payments since the holiday pay stemmed from a different obligation
to that relating to the 2 weeks'ages. Regulation 9 of the Resources Regulations
operated in the following way. First a "payment of income" must be identified:
see the opening words of regulation 9(2)(a). Then the length of period must
be identified: see regulation 9(2)(a)(i). The payable date must next be
ascertained: see 9(2)(b)(i). Finally the payment must be converted, if for'ore

than a week, to a weekly rate, starting with the payable date: see
9(2)(c). The payable date was the date when the payment in question was due
to be paid under the contract or in consequence of a breach of contract. In
the case of the one month's wages it was, Mr Drabble submitted, the date of
".ayment namely 30 October 1982. In the case of the other 3 payments it was ~

iso the date of payment, namely 12 November 1982. As regards the length
of the period, the payment made on 30 October related to a period of 1 month,
that of two weeks'ages paid on 12 November related to a period of two weeks
and that of one day's holiday pay to a period of 1 day. As regards the 7 weeks'ages

in lieu of notice the period to which that related was the contractual
period of notice. The "start date" for the payment was correctly analysed in
paragraph 19 of Commissioner Monroe's decision the reference to which on
Commissioner's file was CSB 1008/82. The payment in lieu of notice was
equivalent to damages for breach of contract and was therefore payabI'e from
the moment the employee accepted the repudiation of the contract and was
therefore entitled to damages.
14. On behalf of the benefit officer, Mr James submitted that the manifest
pur pose of the Supplementary Benefits Act 1976 and of the regulations was that
supplementary benefit shouldbe a benefit of last resor t i.e. it was only
payable if there were no other resources. That was the reason why income
resour ces were projected forward al though paid r etrospectively. In the present
case one payment was received on 30 October 1982 and on 13 November 1982 an
amount was received in respect of 3 different liabilities. All 4 liabilities
should be run together to arrive at a total period that takes one up to
2 February 1983, a total of 13 weeks'lus

1 day. Even if this submission was



re)ected, the period must still be 9 weeks plus 1 day running from 13 November

consecutively so that the whole of the claimant's income was taken account.

It was for consideration that the payment in lieu of notice was not in respect

of a period at all. Amounts paid on one day or separated by a relatively

close interval of time should be treated as a composite payment falling within

paragraph (2) (a) (ii) of regulation 9 as a payment not made in respect of a

period, and the per iod to which it was "fairly attributable" should be

ascertained, that per iod being the total of the periods to which the

payments relate, treated as running consecutively and not concur rently. There

was difficulty in submitting that payments separated by as much as a fortnight

could be treated as composite payment. Seven days was the limit of what might

be regarded as close together but probably this was not sufficiently close.

It might be that the per iod ot time or separation was not relevant and that

what should be considered was the context in which it was made. On this view;

30 October 1982 was not relevant as the payment was not made in the context

of the dismissal. But all payments made on 13 November wer e made in that

context and should be treated as a composite payment falling within r egulation

9(2)(a)(ii).

Constr uction of'he statutory provisions

Intr oduc tory

15. The suppiementar y benefit scheme has, since the parts of the'ocial

Security Act 1980 relating to supplementary benefit and the regulations

made thereunder came into force on 24 November 1980, been governed ver y

much mor e firmly by the law and in par ticular by the supplementary benef it

regulations which lay down claimants' ights and substitute precise

provisions for matters which previously fell within the discretion of the

Supplementary Benefits Commission, a body which has been abolished. The

discretion conferred by the regulations considered below is minimal.

Persons in full-time wor k: the basic pr inciple: no supplementary benefit

16. Section 6(1) of the Supplementary Benefits Act 1976 (as amended) lays

bown the:,basic principle that a person who is engaged in remunerative full-

time work is not to be entitled to supplementary benefit and states that

regulations may provide as to when a person is to be so treated.

Regulation 9(1)(a) of the Conditions of Entitlement Regulations specifieS ~

the precise conditions which must apply for a person who is engaged in work

to be treated as engaged in full-time remunerative work. A person engaged

in work can only be so treated if he satisfies these conditions: see the

opening words of'he regulation.

Termination of full-time work: deemed continuance while ear nings

"fall to be taken into account"

17. Under r egulation 9(2) (b) of the Conditions of Entitlement Regulations,

a person (not being self-employed) who was engaged in remunerative full-time

work as provided in regulation 9(1) (a) is to be treated as still so engaged,

after the termination of his employment., dur ing the period subsequent to such

term'nation for which his earnings ('all to be taken into account, by vir tue
o('e

ulatlon 9(2) of the Resources Regulations as modified by paragraph (3) of

this r egui ation.

10



Earnings that "fall to be taken into account"

18. Regulation 9(2) of the Resources Regulations relates to "Earnings and

other income": see the opening words of that regulation. But only earnings
are relevant for the purpose of treating a person whose employment has been
terminated as still in full-time remunerative work: see paragraph 17 above.
"Earnings" are, for this and other purposes, defined in regulation 10 of the
Resources Regulations. Any earnings (subject to certain exceptions not
relevant here) that fall within that regulation must, in our judgment, be
treated as income for the purposes of regulation 9 of the Resources Regulat'ons,
whether or not they are otherwise to be regarded as capital. Regulation 9(1)
states that the whole earnings are income resources and both paragraph (1)
and paragraph (2) of regulation 9 treat such earnings as income, for they
both refer to earnings and then to "other income". Payments in lieu of notice,
holiday pay, bonuses and commission and the par ticular ex gratia payments
specified in regulation 10 accordingly fall within regulation 9 and must be

. treated (unless they are to be disregarded in accordance with regulation 10)
as payments of income whether they are income in other contexts and for other
purposes or not. Decision CSB/354/81 is in this respect correct. Decision
CSB/184/1982, which is to the effect that any payment which on analysis
proved to be a capital resource cannot fall within regulation 9 or 10 of the
Resources Regulations is, in our judgment, erroneous and should not be
followed in this r espect. Mr Dr abble's concession, on behalf, of the wlaimant,
that payments in lieu of notice and holiday pay were "payments of income"
for the purpose of regulation 9 of the Resources Regulations, was accordingly
rightly made.

19. Once a payment of earnings falling within r egulation 10 has been
identified, the period to which those earnings are to be attributed is
ascertained in 2 stages„ which are respectively set out in sub-paragraphs (a)
and (b) of regulation 9(2) of the Resources Regulations. The first stage is
to determine the length of the period. The second stage is to identify t,he
starting date for that period. The basic principle in the first stage is that
if the earnings were paid (and there can be no payment unless they have been
paid) "in respect of a period", then the period to be taken into account must
be of equal length: see regulation 9(2)(a)(i). If, however, the earnings
were not paid in respect of a period, then the period to which they are
fairly attributable must be determined: see regulation 9(2)(a)(ii). Ig is
only when they have not been paid in respect of a period that the discretion
to determine what is "fairly attributable" applies at all. It is then, as
the second stage, necessary to ascertain the starting date of the period. In
the present appeal, it is not in dispute that all the payments in issue were
payable before the starting date of the first benefit week pursuant to the
claim, that is to say the first Monday after the date of the claim, and in
this judgment we confine our attention to this type of case. The starting
date for the period, in such a case, is the date on which the payment is
"payable": see regulation 9(2) (b) (i) of the Resources RegulaYions. "Payable"
is an ordinary word in the English language and, for the reasons given in
Cozens v Brutus [1973] A.C.854 at page 861 it is not desirable to define it.
It clearly does not simply mean the date on which .the payment is received,
since the word "payable" was substituted for "received" in the regulations.
It may, and often will, be the same date. But in order to discover when a
payment was in fact payable, which may in some cases be before or after the
date of receipt, the fir st step must be to look at the claimant's contract

11
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with his employer or, if there is no wr itten contract, his terms of
employment, in order to see when the payment -ought to have been made. If

~,
~ the contract has been repudiated by the employer, it may then be necessaryto look at the circumstances of the repudiation and to determine the;., date on which such repudiation was accepted by the claimant.

'".'; 20. W herever earnings falling within regulation 10 are paid in respect of a,-".",":period, regulation 9(1)(a)(i) of the Resources Regulations must be applied to',::-..that payment. If a single cheque comprises payments in respect of twodistinct periods, whether or not those periods overlap and even if theycoincide, regulation 9 should be applied to each payment separately. This isthe clear and obvious meaning of the regulation. Applied thus, there is nodifficulty. at all in dealing with individual cases. To take the presentcase, four sums of money were paid to the claimant in respect of four distinctpet iods. For clarity of the example, it will be assumed that each payment waspaid on the payable date. First, a month's wages were paid on 30 October 1982,being wages in arrear. As regards these wages, the relevant period is one
pindar month ('see regulation 9(2)(e) of the Resources Regulations) the starte is 30 October 1982 and the relevant period is 30 October 1982 to29 November 1982. The weekly rate is determined in the way set out in

1982. The eri
regulation 9(2)(e)(ii). Secondly, two weeks'ages were paid 12 N bpai on ovem erhe period here is two weeks and the start date (again assuming thathe date of payment and the payable date are, in this particular case, thesame) is 12 November 1982 (not 13 November 1982, as suggested by Mr James):see.regulation 9(2)'(b)(i). Thirdly, one day's holiday pay was paid. The:.'. period here is one day and the start date is the date of payment (on the sameassumption as to the payable date). Fourthly, seven weeks'ages in lieu ofnotice were paid on 12 November 1982. Here, it is necessary to determinewhen the claimant's contract of employment was repudiated, a 1 inrinci 1';":' 'p es set out in paragraph 19 of Commissioner Monroe's decisionCSB/1008/1982 (unrepor ted) with which in this respect we are all in agreement.

I;;, Then it is necessary to determine the period of notice to which the claimant'„:=;"was entitled under his terms of employment or, if that period is long'er, byt.'e.„'.-'tatute. It is that per iod, be it more or less than 7 weeks, in r espect ofwhich the payment must have been made. We do not accept Mr James's submissionthat a payment; in lieu of notice can be made in respect of no period.
21.. If the position in the present case is that the claimant was entitledto 7 weeks!, notice of termination of his employment, then that period off:.'-:7 weeks, which starts (on the assumption already made) on 12 November 1982,'.'asts up to 31 December 1982. All the other periods over lap with it. But sinceit is the longest period and commences before the date of 1 '15 N b'982) it is th' aim ovem erit is this period which fixes the period of deemed continuance in
employment. If, on the other hand, the. claimant had only been entitled to,say, 10 days'otice, but was paid 7 weeks'ages in lieu of that notice, theperiod would be only 10 days'ong, starting on 12 November 1982. On thatbasis, the longest period would be that for which wages were paid o 30 0 t bncoer9 and (assuming that was the payable date) the claimant would be deemed toremain in full-time employment until 29 November 1982. Decisions CSB/184/1982,CSB/532/1982 and CSB/1008/1982, all of which add the separate overlapping
per iods relating to different payments together so as to form one continuous
per iod without overlapping are, in our judgment, wr ongly decided and should.not be followed. Alll of them ignore the mandatory and express provisions ofregulation 9(2)(b)(i) ofthe Resources Regulations that the date of commencementof a payment shall be treated as the date on which that payment was payable.

hl
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ft.. 22. We, for our par t., can f ind no war r ant at. all, anywhere in theregulations, for the suggestion that any of the above mentioned sums ofmoney, all of which were paid in respect of distinct per iods should, indefiance of the clear words of regulation 9(2) of the Resources Regulations,e treated as not having been paid in respect of a period at all. There isnothing in the regulations to support the suggestion that the intention wasthat such payments should be treated as consecutive. The only provisionsexpressly relating to over lapping periods are contained in regulation 9(3)of the Condition of Entitlement Regulations and here, both paragraph (a)which was in force at the date of t.he present claim and paragraph (aa) whichwas inserted later, clearly envisage that earnings periods can and do asIregar ds bonuses and commissions, in any event, overlap. Paragr aph (aa) wasevidently introduced to ensure that such overlap should be complete andcoincident, by prescribing an identical starting date in cases where bonusand commissions wer e payable on different days but for the same period asother earnings by providing that they should be treated as payable on the sameday .

I

I*',

f;I

23; A princi pal mischief at which the 1980 legislation was aimed is wellknown to be that, in the absence of precise legal rules, the abundance ofdiscr etionary payments resulted in lack of consistency in a schemeoriginally designed for a comparatively small number of claimants,but which was97 serving over 3,000,000 claimants and paying benefits to some 5,000,000people including dependants: see, for example, Social Assistahce (DHSS 1978),Ogus and Barendt, The Law of Social Security, 2nd Edition at pages 453-4 andThe Law of Supplementary Benefi ts, by M. S. Bowel and A. M. Wilton atpages 9-11. It is accordingly par ticularly desirable that, in construing thestatutor y pr ovisions introduced pursuant to the 1980 reforms, claimants shouldbe entitled to re]y on the express wording of the regulations and that thestatutory au horities should not do violence to the words used unless theresult is wholly unreasonable and defeats the obvious intention of thelegislature. We can find no obvious intention that all . t fpaymen s o earningsshould be treated as consecut.ive, although made in respect of overlappingperiods, which would justify doing violence to the words of the re ulations.e r egu a sons.
Lord B

ing y, app ying the general principle of construction set o t bouord Beid in Luke v Inland Revenue Commissioners [1973j A.C.767 at page 577,e words of the regulation should prevail. In Lumsden v Inland RevenueCommissioners [1914] A.C.877, where at page 892, Viscount Haldane, theLord C ancellor said:

"it is no doubt true that there are cases of construction where .thenatural meaning of the words of a statute is rejected, and anothermeaning not expressed by the words taken in their ordinary sense isread in. That occurs where the context and scheme of the statute re u'hat
thi" should bc done in or der that, th 1

e s a u e requireser . a, t,he language of the statute asr, a as consist.ent. B«t a Ca mere conjecture that Parliament«r, i ncc a pur pose which, however natural, has not, been embthe wot )s it has used if the~ b een em odored zney e literally interpreted is nofo d t' o th'- 1 te . i er al in terpre ta t.ion" .
T.geese words are,
r gulations. It m- roviced for the
consecutive. Hut
r ason for d. part.

ay perhaps oe conjectured that Parliament might have atu ory
sn our view> equally applicable to thc construction of st
payments under consideration in this decision to bethis is the purest speculation and is quite insufficienting from the literal interpretation of the regulations.

13
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Was the SBAT decision erroneous in law?

24.. The SBAT decision was clearly erroneous in point of law since they
did not record the payable 'dates or dates of the payments made to'the
clhimant or the period or periods to which they should be attributed, which
are material facts, and it is impossible from reading their decision to
ascertain by what process of reasoning they arrived at their conclusion.
There are no findings at all as to the terms of the claimant's employment or
as to what the period of notice was to which he was contractually entitled on
termination of that employment. Indeed, the nature of the claimant's
employment and its terms remain in total obscur ity. Rule 7(2) (b) of the
Appeals Rules, which requires the record of the SBAT decision to state the
material facts and to give the reasons for their decision has not been
complied with.

Is it expedient to give the decision the SBAT should have given?

25. It is neither expedient nor possible for us to give the decision that the
SBAT should have given, in the absence of the necessary findings of fact.
Accordingly, the case must go back to another SBAT, which in accordance withthe usual practice, should be entirely differently constituted, to find suchfacts and to give a decision in accordance with our directions for determigation.

Directions to the fresh SHAT

26. The SBAT to whom the case is now referred should:

(1) hear evidence from the claimant, if he
The chairman's note of evidence should
persons, if any, who give evidence and
record of the tribunal decision should
evidence is accepted or rejected.

wishes to give evidence.
record the names of those
what that evidence is. The
indicate whether that

(2) enquire as to the claimant's terms of'mployment. If the contractof employment is available, it should be examined.

(3) 'ecord the nature of the claimant's employment and its terms
including in particular the period of notice of termination of
employment to which he was entitled.

(4) record the dates on which the various payments discussed in thisdecision were payable, in terms of regulation 9(2)(b) of theResources Regulations.

(5) record the actual dates of payment, the amounts and the methodof payment of all the earnings in issue.

(6) determine the period for which the claimant should be treated asin full-time employment in accordance with the principles set outin the majority decision of this Tribunal of Commissioners.

14



Decision of Commissioner Rice

27. I regret that I differ from the view taken by my fellow Commissioners.

I agree that the tr ibunal erred in point of'aw thr ough failure to comply with

rule 7(2) (b) of the Appeals Rules, but unlike them I am of the opinion that
the payment made on 12 November 1982 of two weeks'inal earnings, one day'
holiday pay and seven weeks'alary in lieu of notice should be attributable
to the inclusive period from 12 November 1982 to 14 January 1983. If the
matter lay solely with me, I would consider it expedient that I give the
decision which the tr ibunal should have given, all the relevant fact's having
been determined, and my decision would be that the claimant is not entitled
to supplementary benefit for any period prior to 15 January 1983.

28. On 12 November 1982 the claimant, whose employment was terminated with
ef'feet f rom that date, r eceived a payment comprising 2 weeks' inal earnings,
one day's holiday pay and 7 weeks'alary in lieu of notice totalling in all
f2,938.94. On 30 October 1982 he had also received one month's salary in
respect of the previous month, and had he not been dismissed, he would have

expected to receive a further month's salary on 30 November 1982. On 15 November

1982 he claimed supplementary benefit, but the benefit officer disallowed it
on the ground that the claimant should be treated as in remunerative full-tine
employment until 2 February 1983. On appeal the Tribunal upheld the benefit
officer.

29. The rel vant statutor y provisions are set out in paragraph 5 of the
majority judgment and there is no merit in my repeating them here. The question
at issue is the date up to which, by reason of the claimant's earnings, he must

in the light of the aforesaid statutory provisions be treat.ed as having been
engaged in remunerative full-time work and -consequently by virtue of section 6(l )

of the Supplementary Benefits Act 1976 ineligible for benefit. The two relevant
payments are those made on 30 October and 12th November 1982 respectively. The

tr ibunal f'ailed to mal<e appropriate findings of fact and to give adequate
reasons for their decision, on the basis of which their confirmation of the
bene."it officer's decision could be justified, and mani.estly they were in
breach of'ule 7(2)(b) of the Appeals Rules. It follows that their decision
must, necessarily be set aside. However, for the reasons hereinafter
appearing, if the matter were solely mine, I would substitute my own

d cision for that of'he tr ibunal and disentitle the claimant to benefit for
any period pr ior to 15 Januar y 1983.

30. Bef'ore construing the relevant provisions it is important to bear in
mind what is manifestly the underlying purpose of the supplementary benefit
legislation. Supplementary benef'it. is the benefit of last resort. Its
purpose is to safeguard ever yone from falling below a standard of livirg
accepted by society at large as being the minimum subsistence level, and it i
paid for out of public funds without. any contribution on the par t of the
benef ciaries. Not surprisingly, safeguards have been built into the system,.
so as to ensure that a claimant does not need to have resort to supplementary
benefit if'e already has adequate income or capital resources of his own.

Accordingly, if'n ceasing to be in full-time employment a claimant receives
back-pay, albei t such back-pay indisputably relates to work which he has done
in the past pursuant to his cont.ract of service, nevertheless for the purpose

supplementar y benefit. it will be treated as an income resour ce available to
him for a per iod in the futur e. The philosophy behind the legislation is'hat,

a claimant has resources (regardless of the period dur ing which they were
ear ned ), which he can for a perio'd 'n the future employ to meet his living
expenses, he will to thi" extent. he independent of any need for supplementary
benefit. Public funds are not to be distributed where they are not properly

equ 1 red .
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31. Now, wher e the policy of the legislation is so self-evident, I considerthat I should be slow to inter pret -any of the relevant provisions givingeffect to the scheme as confer ring on a claimant an entitlement of which byreason of his income or capital resources he does not stand in need. Of course,if the language of any part of the relevant legislation goes manifestlycounter to the underlying philosophy of the supplementar y benefit scheme, theneffect must be given to such language, regardless of the consequences.
.However, to bring this result about the language must, in my judgment, beclear and unequivocal.

32. The tribunal found as a fact, and I do not think it has ever been indispute, that on 12 November 1982 the claimant received two weeks'inal earnings, one day's holiday pay and seven weeks'alary in lieu of notice. It wouldappear that he received two cheques on that day, one for 2608.17 representingthe first two items, and a further cheque for Z2,330.77 representing a paymentof seven weeks'alary in lieu of'otice. Although he received two cheques--- - on the same day, in my judgment this is wholly immaterial. It would not have
mattered if the cheques had been paid on'different days or, if there had beenthree cheques, each representing a different item, or, for that matter, any
number of cheques paid on any number of days. The crucial point is that theclaimant received what can conveniently be called, and often is called,"severance pay". He was dismissed from his employment, and in accordance with
normal practice, he received a sum of money in satisfaction bf various
en ti tl emen ts.

33. Severance pay normally includes a payment for arrears of salary up tothe date of dismissal, any holiday entitlement, a payment in lieu of noticeif the circumstances so demand, and f requently redundancy payment. Themechanics of how this payment is dealt with var ies from case to case.
Sometimes there will be a separate cheque for each entitlement, which may or
may not be paid on the same day, and sometimes there will be one single
payment covering all the relevant items. It is a matter of accountancy
convenience, .varying from case to case. However, the crucial point, in my
judgment, is whether the relevant payment or payments arise out of one event,
namely the dismissal of the person concerned. If the nexus which serves toconnect the various entitlements is the discharge of the person concernedfroh his employment, the latter will in effect receive a composite payment,i.e. a payment in discharge of the various heads of claim to which he isentitled, and it is immaterial whether such composite payment is received as
a single payment or a series of payment or whether it is received on a singledate cr a series of dates. In the present case I consider that the claimantreceived such a composite payment.

34. Regulation
be taken into ac
of his earnings,
ary remuneration
any holiday pay.
pay and the seve
which have to be
per iod to which
this pur pose the
Regulations.

9 of the Resources Regulations provides that ther e shall
count as the claimant's income resources, inter alia, the whole

and in regulation 10(1 ) his ear nings are def ined as including
in kind, any payment in lieu of notice or remuneration, and
Accordingly, the two weeks'ack pay, the one day's holiday

n weeks'ay in lieu of notice are all relevant resources
taken into account. The crucial issue in this case 1.s the

these three heads of entitlement are to be attributed, and for
relevant provision is regulation 9(2) of the Resources
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35. Of course, in a very simple case where, for example, ther e is only one

head of entitlement, e.g. two weeks'ack pay, there is little difficulty
in determining the forward period to which this particular payment shall
relate. It will be two weeks. The position is governed by regulation 9(2) (a) (i).
The back-pay was payable in respect of a period of two weeks and for the
purposes of supplementar y benefit it will be attributed forwards for a period
of two weeks. In other words, the claimant will be regarded as having income

resources of that amount for two weeks. However, of ten — doubtless in most.

cases nowadays — the position is not as simple as in the illustration just
given. The severance payment will be a composite payment, and to deal with
the complication to which this gives rise paragraph (2)(a)(ii) of regulation 9
has been specifically enacted. It provides that the relevant payment shall be
taken into account "for the period to which it is fairly attributable".

36. In the present case the total severance payment received by the claimant
.produced an. income.suff icient to cover him in all f'r nine weeks and one day.
In my judgment "fairness" dictates t.hat it should be attributable to a period
of'ine weeks and one day. Moreover this period should start from the date
when the r elevant payment is to be treated as having been paid. And this
issue is determined by regulation 9(2)(b).

37. Unfortunately, it is not altogether easy to construe paragraph (2)(b).
The relevant date is the date on which the income "is payable". 'This is not
the same thing as "paid". The -question was considered in par agraphs 17 to 19
of'he unreported decision on Commissioner's file CSB/1008/1982, with which

I r espectfully agree. Fortunately, in the present case no real problem arises,
in that the employer clearly repudiated the contract on 12 November 1982,
whilst the claimant both accepted such repudiation and took in satisfaction of
all claims ar ising out of'his contract the sum paid on 12 November 1982. The

sum was both payable and paid on that day. It follows that the period to which
the relevant sum shall be fairly attributable expired on 14 January 1983, and

the claimant became entitled to benefit from 15 January 1983.
I

38. It remains for me to consider the earlier payment made on 30 October 1982.
(lanif estly, this was payable in r espect of the month of October and therefore,
pursuant to regulation 9(2) (a) (i), must be taken into account for a per iod
equal thereto, namely for the month of'ovember. As the claimant was not
dismissed unt 1 12 November, it could be said that in addition to what he

r eceived on 12 November, the claimant al o obtained a further sum which
co.er ed him for the period from 13 November to the end of the month. Is
this to be added to the two payments made on 12 November 1982, so as to
incr ease the period of disentitlement beyond the 14 January 1983'7 In my

j Udgmen t, f.he paymen t received on 30 Oc tobe r i, unrelated to the claimant '

dismissal on 12 November. Tfaer<- is no evidence to suggest that at the time
'h. c'i.„ant ias paid on 30 October the dismissal was ever in contemplation.
.he payment wa,;.~ r outine one at the end of the month. Ther e is no nexus .

between tihis payment and the claimant's discharge from employment, and
accor dingly, in my judgment, no part of'hat payment can properly be
'cluded in th» composite payment made on 12 November 1982.

39. I f ind support for the approach taken by me in the two unreported
d cis'ons on Commissioner's file CSB/532/1982 and CSB/1008/1982 respectively.
. hes» decisions were ar r ived at by different Commissioners, and al though no

detailed reasons were given for their conclusions, they support my

interpretation of the relevant regulation-.
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=;;40. In the present appeal my fellow Commi'ioners take the view that thepayments received on 12 November 1982 should be treated as applying to a;concurrent, and not a consecutive period, but I am afraid I find their:arguments unconvincing. I think the matter can be tested this way. Suppose„,.ther e are two claimants, A and B, of whom B is in a position similar to that~of the claimant in the present appeal. A was dismissed on full notice at a,~time when he was earning k:100 per week payable fortnightly in ar rear and heI'received full wages of f200 (less deductions) on the last day of his employment,—,,which incidentally was also the day on which the remuneration was payable. It'.„.:is, as I understand i t, the view of the major i ty (which I share), that the period,>~'for which he would be treated as being in full-time wor k under the relevant.'.;regulations af ter the termination of his employment, is the period of twoi™
~+weeks from the date of payment, and that he could not, even if the employers

!;-+made separate payments in respect of the two weeks, successfully contendthat the per iod for which he is to be treated as being in full-time work~-.-,;should be limited to two concur ent periods of one week each. Let us suppose,.however, in the hypothetical case that B on the other hand was dismissed
,:w out notice when he was earning 2100 a week payable weekly in arrea I
:wi tho

„„-thes rear. nese cii cumstances he will be paid on the last day of his employment,( thej~day on which the remuner ation was payable) final wages of 2100 (less~de uctions) and 2100 in lieu of the week's notice to which he was entitled,4 this latter payment being, of course, for present purposes regarded as
kto be tr !remuneration. In this case, the majority take the view that the claimant is..to be treated. as engaged in full-time employment for two concurrent periodsof one week each. It has not been explained to me what it is in the;relevant regulations that, justifies this distinction, which, of course, as'explained above, frusta ates the manifest purpose of the relevant provisions.In the absence of such an explanation why should not A also be entitled to,limit the per iod .for which he was to be treated as engaged in full —time„:-employment to two periods of one week each? And if so, why not, on 'this

'-;jview to 14 (or 10) per iods of a day each?

& 41. Accordingly, if the matter rested solely with me, my decision would bes set out in paragraph 27.

Pi ~

-ce', 1
:.-:t

I

Signed

t:, .'

Signed

Signed D G Rice
Commissioner

Date: 27 February 1g"4
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Decision of Chief Commissioner and Commissioner Hallett
1. Our decision (Mr Rice dissenting) is that the decision of thesupplementary benefit appeal tribunal ("the SBAT") dated 18 January1983 is erroneous in point of law. We set it aside and refer the caseto another tribunal for determination in accordance with our directions.
Representation

2. We held an oral hearing of this appeal by the claimant. The claimantwas represented by Mr Richard Drabble of Counsel, instructed by the ChildPoverty Action Group. The supplementary benefit officer was represented byMr D James of the Solicitor's Office, Department of Health and SocialSecurity. We are grateful to them both for their submissions.
Nature of the appeal

3. This appeal concerns the treatment of the final payments from anemployer where a claimant for supplementary benefit has lost his employment.It raises the question of the correctness of three unreported decisions ofthe Commissioner, the references to which on Commissioner's file are CSB/184/1982,CSB/532/1982 and CSB/1008/1982. The Chief Commissioner has directed thatthe appeal, which involves a point of law of exceptional difficulty, should beheard by the present Tribunal of Commissioners.

4. The general principle is that when an employed person stops work heis excluded from benefit for a period equal to the period covered by hislast earnings: see regulation 9(1)(b) of the Supplementary Benefit(Conditions of Entitlement) Regulations 1981 [SI 1981 No.1526], which we shallcall "the Conditions of Entitlement Regulations". Holiday pay, bonuses andcommission and payments in lieu of notice or remuneration are taken into accountas well as normal wages when working out the period of exclusion. The questionat issue is whether payments in satisfaction of different legal obligations(in the present case, wages for past weeks, holiday pay and a payment in lieuof notice) when all are made on the same date, should be treated as concurrent"or consecutive, when calculating the period of exclusion. The appeal alsoraises the question as to the treatmen't of wages, paid on different dates,in the calculation of this period.

The law

5. (1) The relevant law is set out in the Supplementary BenefitsAct 1976 as amended, the Conditions of Entitlement Regulations(referred to in paragraph 4) and the Supplementary Benefit(Resources) Regulations 1981 [SI 1981 No.1527], which we shallcall "the Resources Regulations".

(2) Section 6(1) of the Supplementary Benefits Act 1976 as amendedprovides as follows—

"A per son who is engaged in remunerative full-time work shallnot be entitled to supplementar y benefit; and regulations maymake provision as to the circumstances in which a person is oris not to be treated for the purposes of this sub-section as soengaged."



(3) The relevant provision is made in regulation 9 of the

Conditions of Entitlement Regulations. Regulation 9(1) reads

as follows—

"(1) For the purposes of section 6(1).......
a claimant shall be treated as engaged in

remunerative full-time work only where:—

(a) subject to paragraph (2), he is engaged

in work for which payment is made, or

which is done in expectation of payment, on

average for not less than—

(i) in the case of a claimant who is mentally

or physically disabled and whose earning

capacity is by reason of that disablement

reduced to 75 per cent or less of what

he would, but for that disablement, be

reasonably expected to earn, 35 hours

a week,

(ii) in any other'ase, 30 hours a week,

or he is absent from such work without good

cause or by reason of a recognised or customary

holiday;

(b) he was engaged in remunerative full-time work

within the meaning of sub-paragraph (a), but

not as a self-employed person, and-

(i) either his employment has terminated or

he is a person affected by a trade dispute,

and

(ii) he has received in respect of the employment

in which he was so engaged earnings
calculated in accordance with Part III of

the Resources Regulations (calculation
of income resources) whi.ch, by virtue of
regulation 9(2) of those regulations as

modified by paragraph (3) of this regulation,

fall to be taken into account for a period

subsequent to the termination of the

employment or, as the case may be, during

which he is a person affected by a trade

dispute;

and in a case to which this sub-paragraph applies

the claimant shall be treated as engaged in

remunerative full-time work for the period in

respect of which those earnings fall to be taken

into account pursuant to the said regulation 9(2)

as modified by paragraph (3) of this regulation;

(c)



"(2) [Not relevant to this appeal]

(3) For the purposes of paragraph (1) (b), regulation 9(2)of the Resources Regulations shall be modified to the
extent that where the claimant receives—

(a) by way of earnings to which paragraph (1)(b)
applies a payment of bonus or commission in
respect of a period different from that in
respect of which the other earnings are paid,
that payment shall be treated as earnings in
addition to the other earnings for a period
estimated by reference to a five-day week on
the basis of periodical earnings normally paid
to him;

(aa) a payment of bonus or commission by way of
earnings to which paragraph (1)(b) applies,
in respect of the same period as other earnings
which are paid on a different day, that paymentof bonus or commission shall be treated as
earnings for the same period as those other
earnings [(aa) was inserted by SI 1983/1000 witheffect from 15.8.83 and is reproduced becauseit is referred to in paragraph 22 below]

(b)

(4) The relevant regulations in Part III of the Resources
Regulations are regulations 9, 10 and 11. Since the Commissioner
in decision CSB/184/1983, which is referred to in paragraph 3
above, considered the opening words of regulation 3(2) from Part Ito be of crucial importance, these are also set out below:

"Calculation of resources

(2) For the purposes of these regulations resources
shall consist of capital resources and income
resources, and in particular—

(a) any grant or gratuity paid under the Social
Security Act shall be treated as a capital
resource

"PART III
INCOME RESOURCES

"Calculation of income resources

9 ~ (1) Except in so far as regulations 10, 11 and 12 providethat certain payments shall be deducted and that
certain payments shall be disregarded, the amount of
a claimant's income resources to be taken into
account shall be—



(a) the whole of his earnings and the earnings of
any partner of his, the earnings of any

dependant being disregarded, calculated in
accordance with regulation 10;

(b) the whole of any other income of the assessment
unit, calculated in accordance with regulations
11, 12 and 13.

(2) Earnings and other income shall be calculated on a
weekly basis and, except in so far as regulations 3(2)
(d)(i) and 13 provide otherwise, payments shall be

attributable as follows:—

(a) subject to the following sub-paragraphs, a
payment of income shall be taken into account

(i) where it is payable in respect of a
period, for a period equal to the length
of that period, and

(ii) in any other case, for the period to which

it is fairly attributable;

(b) a payment of income shall be treated as paid on—

(i) in the case of a payment which falls to be

taken into account but which is payable
before the first benefit week pursuant to
the claim, the date on which it is payable,

(ii) in any other case, the first day of the
benefit week in which it is payable or
the earliest succeeding benefit week in
which, having regard to the method by

which pension or allowance is payable
in the particular case, it would be
practicable to take it into account;

(c) where a payment of income is payable in
respect of a period which exceeds one week,

it shall be attributable at a weekly rate,
calculated in the case of a monthly payment

in accordance with sub-paragraph (e), beginning
with the appropriate date ascertained in accordance
with sub-paragraph (b);

(d)

(e) a monthly payment shall be treated as a

payment—

(i) in respect of a calendar month,

(ii) at a weekly rate determined by multiplying
the payment by 12 and dividing the result
by 52."



"Calculation of earnings

10. (1) Subject to the following paragraphs, for the purposesof these regulations a person's earnings shall consist
of all remuneration or profit derived from any
employment and shall include-

(a) any remuneration in kind;

(b) any bonus or commission;

( c) ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~

(d) any payment in lieu of notice or remuneration;

(e) any holiday pay other than any received more
than 4 weeks after termination of employment;

(g)

(h)

"Calculation of other income

11. — (1 ) For, the purpose of the calculation of the income
resources of the claimant, all income other than
that to which regulation 10 applies shall be taken
into account and calculated on a weekly basis in
accordance with the following paragraphs and
regulation 9(2).

(2) These shall be treated as income and taken into account
in full—

(a) except in so far as the following paragraphs
provide otherwise, any benefit under the
Social Security Act

The supplementary benefit officer's decision

6. The claimant ceased full-time remunerative employment on 12 November
1982 and claimed supplementary benefit on 15 November 1982. By a decision
issued on 1 December 1982 a supplementary benefit officer decided that the
claimant was not entitled to supplementary benefit until 2 Feburary 1983.

Submissions to the SHAT

7. The claimant appealed against this decision on 17 December 1982.
In a letter dated 14 December 1982, his grounds of appeal are set out:



"You go on to state that 'your wages cover your requirements to

02.02.83'. I query that remarkable statement. In my previous employ-

ment I was paid monthly in arrears. On 12th November I was paid

2608.17 which represented my salar y for November up to and including

12th November plus one day's holiday pay still owed tome. I was paid

a further cheque for f2,330.77 being seven weeks'alary up to the end

of 1982!!! This was paid to me in lieu of notice. By no stretch of

the imagination can it be construed that I have been paid to 02.02.83".

8. In his written submission to the SBAT on form LT205, the benefit

officer stated that the facts before him were that the claimant was a married

man with two dependent children aged 5 and 3 year s. He was employed from

14 June 1982 to 12 November 1982. On 12 November 1982 he ceased full-time

employment, receiving 2 weeks'inal earnings, 1 day's holiday pay and 7
weeks'alary

in lieu of notice amounting in total to R2,938.94. He had received

his previous month's salary on 30.10.82 and would normally have received his

next salary on 30.11.82. He claimed supplementary benefit on 15.11.82 and

declared capital amounting to f1,668.61. His wife was in part-time employment.

The claimant had stated that he would be without resources at the end of

December. The benefit officer's reasons for his decision were that he had

decided that the claimant should be treated as in remunerative full-time

employment until 2 February 1983, when the claimant's final earnings should be

deemed to be exhausted.

"Evidence" before the SBAT

The chairman's "note of evidence" before the SBAT is in these terms;

"The Appellant's letter of 14/6/82 to DHSS was seen by the Tribunal.

This requested the necessary form to claim benefit until his first

salary was paid.

The letter was marked A7 sent 29/6/82. This form was not received by

the Appellant, who received benefit for w/c 10/6/82 and 17/6/82".

The SBAT decision

10. On 18 January 1983 the SBAT unanimously confirmed the benefit officer'

decision. They made the following findings of fact-

"The Appellant received a month's salary on 30/10/82. He ceased

employment on 12/11/82, and received two weeks'inal earnings,

1 day's holiday pay and seven weeks in lieu of notice. Supplementary

benefit was claimed on 15/11/82. The Appellant worked from 14/6/82 to

12/11/82."

The SBAT gave as the reasons for their decision—

"The Tribunal, having fully examined the facts, were satisfied that

there was no entitlement to Supplementary Benefit until 2/2/83 by

virtue of the final earnings received. Reg 9 and 10 of the Resources

Regs. refers and Reg 9 of the Conditions of Entitlement Regs. refers.

It was noted that the Appellant apparently did not receive the A7 form

on commencing work and so did not follow up his claim then since he was

monthly salaried."



Grounds of appeal to the Commissioner

11. The claimant appealed against the SBAT decision on the ground that it
was wrong in law because the benefit officer appeared to have simply added upthe total number of weeks covered by his earnings and debarred him frombenefit for the total number of weeks running consecutively, when in fact
2 weeks'inal earnings, 1 day's holiday pay and 7 week's salary in lieu ofnotice all became payable simultaneously and should run concurrently, notconsecutively, so that by his reckoning he was eligible for supplementarybenefit from 3 January.
[Note: 3 January is the first Monday (i.e. payday) after the end of theperiod of 7 weeks and 1 day calculated from either 12 or 13 November 1982).
Submissions on the appeal

12. On behalf of the claimant, Mr Drabble adopted the written submissionof the supplementary benefit officer now concerned with the appeal that the
SBAT decision was erroneous in law and should be set aside. In failing torecord the payable date or dates of the payments made to the claimant and therepresentative periods to which they should be attributed the SBAT had failedto comply with rule 7(2) of the Appeals Rules which required the SBAT's
findings of the material facts to be recorded.

13. In Mr Drabble's submission, although 3 separate sums were paid, one on30 October 1982 for a month's pay, one by cheque on 12 November 1982 for
2 weeks'ay and one day's holiday pay and another by a different cheque alsoon 12 November 1982 for 7 weeks'ages in lieu of notice, there were
4 separate payments since the holiday pay stemmed from a different obligationto that relating to the 2 weeks'ages. Regulation 9 of the Resources Regulationsoperated in the following way. First a "payment of income" must be identified:see the opening words of regulation 9(2)(a). Then the length of period must
be identified: see regulation 9(2)(a)(i). The payable date must next beascertained: see 9(2)(b)(i). Finally the payment must be converted, if for
more than a week, to a weekly rate, star ting with the payable date: see9(2)(c). The payable date was the date when the payment in question was dueto be paid under the contract or in consequence of a breach of contract. Inthe case of the one month's wages it was, Mr Drabble submitted, the date of
payment namely 30 October 1982. In the case of the other 3 payments it wasalso the date of payment, namely 12 November 1982. As regards the lengthof the period, the payment made on 30 October related to a period of 1 month,that of two weeks'ages paid on 12 November related to a period of two weeksand that of one day's holiday pay to a period of 1 day. As regards the 7

weeks'agesin lieu of notice the period to which that related was the contractualperiod of notice. The "start date" for the payment was correctly analysed in
paragraph 19 of Commissioner Monroe's decision the refer ence to which onCommissioner's file was CSB 1008/82. The payment in lieu of notice wasequivalent to damages for breach of contract and was therefore payable fromthe moment the employee accepted the repudiation of the contract and wastherefore entitled to damages.

14. On behalf of the benefit officer, Mr James submitted that the manifestpurpose of the Supplementary Benefits Act 1976 and of the regulations was thatsupplementary benefit shouldbe a benefit of last resort i.e. it was onlypayable if there were no other resources. That was the reason why incomeresources were projected forward although paid retrospectively. In the presentcase one payment was received on 30 October 1982 and on 13 November 1982 anamount was received in respect of 3 different liabilities. All 4 liabilitiesshould be run together to arrive at a total period that takes one up to
2 February 1983, a total of 13 weeks'lus 1 day. Even if this submission was



rejected, the period must still be 9 weeks plus 1 day running from 13 November

consecutively so that the whole of the claimant's income was taken account.

It was for consideration that the payment in lieu of notice was not in respect

of a period at all. Amounts paid on one day or separated by a relatively

close interval of time should be treated as a composite payment falling within

paragr aph (2) (a) (ii) of regulation 9 as a payment not made in respect of a

period, and the per iod to which it was "fair ly attributable" should be

ascertained, that per iod being the total of the periods to which the

payments relate, treated as r unning consecutively and not concurrently. There

was difficulty in submitting that payments separated by as much as a fortnight

could be treated as composite payment. Seven days was the limit of what might

be regarded as close together but probably this was not sufficiently close.

It might be that the per iod of time or separation was not relevant and that

what should be considered was the context in which it was made. On this view,

30 October 1982 was not r elevant as the payment was not made in the context

of the dismissal. But all payments made on 13 November were made in that

context and should be treated as a composite payment falling within regulation

9(2)(a)(ii).

Construction of the statutory pr ovisions

In troduc tory

15. The supplementary benefit scheme has, since the parts of the Social

Security Act 1980 relating to supplementary benefit and the regulations

made thereunder came into force on 24 November 1980, been governed very

much more firmly by the law and in particular by the supplementary benefit

regulations which lay down claimants'ights and substitute precise

provisions for matters which previously fell within the discretion of the

Supplementary Benefits Commission, a body which has been abolished. The

discretion conferred by the regulations considered below is minimal.

Persons in full-time wor'k: the basic principle: no supplementary benefit

16. Section 6(1) of the Supplementary Benefits Act 1976 (as amended) lays

down the basic principle that a person who is engaged in remuner ative full-

time work is not to be entitled to supplementary benefit and states that

r egulations may provide as to when a per son is to be so treated.

Regulation 9(1)(a) of the Conditions of Entitlement Regulations specified

the precise conditions which must apply for a person who is engaged in work

to be treated as engaged in full-time remunerative work. A person engaged

in work can only be so treated if he satisfies these conditions: see the

opening words of the regulation.

Termination of full-time work: deemed continuance while earnings

"fall to be taken into account"

17. Under regulation 9(2)(b) of the Conditions of Entitlement Regulations,

a person (not being self-employed) who was engaged in remunerative full-time

work as provided in regulation 9(1)(a) is to be treated as still so engaged,

after the terminer.ion of'is employment, during the period subsequent to such

termination for which his earnings fall to be taken into account by virtue of

regulation 9(2) of the Resources Regulations as modified by paragraph t3l of

this regulation.

10



Earnings that "fall to be taken into account"

18. Regulation 9(2) of the Resources Regulations relates to "Earnings and
other income": see the opening words of that regulation. But only earnings
are relevant for the purpose of treating a person whose employment has been
terminated as still in full-time remunerative work: see paragraph 17 above.
"Earnings" are, for this and other purposes, defined in regulation 10 of the
Resources Regulations. Any earnings (subject to certain exceptions not
relevant here) that fall within that regulation must, in our judgment, be
treated as income for the purposes of regulation 9 of the Resources Regulations,
whether or not they are otherwise to be regarded as capital. Regulation 9(1)
states that the whole earnings are income resources and both paragraph (1)
and paragraph (2) of regulation 9 treat such earnings as income, for they
both refer to earnings and then to "other income". Payments in lieu of notice,
holiday pay, bonuses and commission and the particular ex gratia payments
specified in regulation 10 accordingly fall within regulation 9 and must be
treated (unless they are to be disregarded in accordance with regulation 10)
as payments of income whether they are income in other contexts and for other
purposes or not. Decision CSB/354/81 is in this respect correct. Decision
CSB/184/1982, which is to the effect that any payment which on analysis
proved to be a capital resource cannot fall within regulation 9 or 10 of the
Resources Regulations is, in our judgment, erroneous and should not be
followed in this respect. Mr Drabble's concession, on behalf of the claimant,
that payments in lieu of notice and holiday pay were "payments of income"
for the purpose of regulation 9 of the Resources Regulations, was accordingly
rightly made.

19. Once a payment of earnings falling within regulation 10 has been
identified, the period to which those earnings are to be attributed is
ascertained in 2 stages, which are respectively set out in sub-paragraphs (a)
and (b) of regulation 9(2) of the Resources Regulations. The first stage is
to determine the length of the per iod. The second stage is to identify the
starting date for that period. The basic principle in the first stage is that
if the earnings were paid (and there can be no .payment unless they have been
paid) "in respect of a period", then the period to be taken into account must
be of equal length: see regulation 9(2)(a)(i). If, however, the earnings
were not paid in respect of a period, then the period to which they are
fairly attributable must be determined: see regulation 9(2)(a)(ii). It is
only when they have not been paid in respect of a period that the discretion
to determine what is "fairly attributable" applies at all. It is then, as
the second stage, necessary to ascertain the starting date of the period. In
the present appeal, it is not in dispute that all the payments in issue were
payable before the starting date of the first benefit week pursuant to the
claim, that is to say the first Monday after the date of the claim, and in
this judgment we confine our attention to this type of case. The starting
date for the period, in such a case, is the date on which the payment is
"payable": see regulation 9(2)(b)(i) of the Resources Regulations. "Payable"
is an ordinary word in the English language and, for the reasons given in
Cozens v Brutus [1973] A.C.854 at page 861 it is not desirable to define it.
It clearly does-not simply mean the date on which the payment is received,
since the word "payable" was substituted for "received" in the regulations.
It may, and often will, be the same date. But in order to discover when a
payment was in fact payable, which may in some cases be before or after the
date of receipt, the first step must be to look at the claimant's contract

11



with his employer or, if there is no written contract, his terms of
employment, in order to see when the payment ought to have been made. If
the contract has been repudiated by the employer, it may then be necessary
to look at the circumstances of the repudiation and to determine the
date on which such repudiation was accepted by the claimant.

20. Wherever earnings falling within regulation 10 are paid in respect of a
period, regulation 9(1)(a)(i) of the Resources Regulations must be applied to
that payment. If a single cheque comprises payments in respect of two

distinct periods, whether or not those periods overlap and even if they
coincide, regulation 9.should be applied to each payment separately. This is
the clear and obvious meaning of the regulation. Applied thus, there is no
difficulty at all in dealing with individual cases. To take the present
case, foun sums of money were paid to the claimant in respect of four distinct
periods. For clarity of the example, it will be assumed that each payment was
paid on the payable date. First, a month's wages were paid on 30 October 1982,
being wages in arrear. As regards these wages, the relevant period is one
calendar month (see regulation 9(2)(e) of the Resources Regulations) the start
date is 30 October 1982 and the relevant period is 30 October 1982 to
29 November 1982. The weekly rate is determined in the way set out in
regulation 9(2)(e)(ii). Secondly, two weeks'ages were paid on 12 November
1982. The period here is two weeks and the start date (again assuming that
the date of payment and the payable date are, in this particular case, the
same) is 12 November 1982 (not 13 November 1982, as suggested by Mr James):
see regulation 9(2)'(b)(i). Thirdly, one day's holiday pay was paid. The

period here is one day and the start date is the date of payment (on the same
assumption as to the payable date). Fourthly, seven weeks'ages in lieu of
notice were paid on 12 November 1982. Here, it is necessary to determine
when the claimant's contract of employment was repudiated, applying
principles set out in paragraph 19 of Commissioner Monroe's decision
CSB/1008/1982 (unreported) with which in this respect we are all in agreement.
Then it is necessary to determine the period of notice to which the claimant
was entitled under his terms of employment or, if that period is longer, by
statute. It is that period, be it more or less than 7 weeks, in respect of
which the payment must have been made. We do not accept Mr James's submission
that a payment in lieu of notice can be made in respect of no period.

21. If the position in the present case is that the claimant was entitled
to 7 weeks'otice of termination of his employment, then that per iod of
7 weeks, which star ts (on the assumption already made) on 12 November 1982
lasts up to 31 December 1982. All the other periods overlap with it. But since
it is the longest period and commences before the date of claim (15 November

1982) it is this period which fixes the period of deemed continuance in
employment. If, on the other hand, the. claimant had only been entitled to,
say, 10 days'otice, but was paid 7 weeks'ages in lieu of that notice, the
period would be only 10 days'ong, starting on 12 November 1982. On that
basis, the longest period would be that for which wages were paid on 30 October
1982 and (assuming that was the payable date) the claimant would be deemed to
remain in full-time employment until 29 November 1982. Decisions CSB/184/1982,
CSB/532/1982 and CSB/1008/1982, all of which add the separate overlapping
periods relating to different payments together so as to form one continuous
period without overlapping are, in our judgment, wrongly decided and should
not be followed. All of them ignore the mandatory and express provisions of
regulation 9(2)(b)(i) ofthe Resources Regulations that the date of commencement

of a payment shall be treated as the date on which that payment was payable.

12



22. We, for our part, can find no warrant at all, anywhere in the
regulations, for the suggestion that any of the above mentioned sums of
money, all of which were paid in respect of distinct periods should, in
defiance of the clear words of regulation 9(2) of the Resources Regulations,
be treated as not having been paid in respect of a period at all. There is
nothing in the regulations to support the suggestion that the intention was
that such payments should be treated as consecutive. The only provisions
expressly relating to overlapping periods are contained in regulation 9(3)
of the Conditions of Entitlement Regulations and here, both paragraph (a)
which was in force at the date of the present claim and paragraph (aa) which
was inserted later, clearly envisage that earnings periods can and do, as
regards bonuses and commissions, in any event, overlap. Paragraph (aa) was
evidently introduced to ensure that such overlap should be complete and
coincident, by prescribing an identical starting date in cases where bonus
and commissions were payable on different days but for the same period as
other earnings by providing that they should be treated as payable on the same
day .

23. A pr incipal mischief at which the 1980 legislation was aimed is well
known to be that, in the absence of precise legal rules, the abundance of
discretionary payments resulted in lack of consistency in a scheme
originally designed for a comparatively small number of claimants,but which was by'978 serving over 3,000,000 claimants and paying benefits to some 5,000,000
people including dependants: see, for example, Social Assistance (DHSS 1978),
Ogus and Barendt, The Law of Social Security, 2nd Edition at pages 453-4 and
The Law of Supplementary Benefits, by M. S. Rowel and A. M. Wilton at
pages 9-11. It is accordingly particularly desirable that, in construing the
statutory provisions introduced pursuant to the 1980 reforms, claimants should
be entitled to rely on the express wording of the regulations and that the
statutory authorities should not do violence to the words used unless the
result is wholly unreasonable and defeats the obvious intention of the
legislature. We can find no obvious intention that all payments of earnings
should be treated as consecutive, although made in respect of overlapping
periods, which would justify doing violence to the words of the regulations.
Accordingly, applying the general principle of construction set out by
Lord Reid in Luke v Inland Revenue Commissioners [1973] A.C.767 at page 577,
the words of the regulation should prevai l. In Lumsden v Inland Revenue
Commissioners [1914] A.C.877, where at page 892, Viscount Haldane, the
Lord Chancellor said:

"it is no doubt true that there are cases of construction where .the
natural meaning of the words of a statute is rejected, and another
meaning not expressed by the words taken in their ordinary sense is
read in. That occurs where the context and scheme of the statute requiresthat this should be done in order that the language of the statute as awhole may be read as consistent. But a mere conjecture that Parliamententert ined a purpose which, however natural, has not been embodied inthe words it has used if they be literally interpreted is no sufficientreason for departing from the literal interpretation".

These words are, in our view equally applicable to the construction of statutoryregulations. It may perhaps he conjectured that Parliament might have
provided for the payments under consideration in this decision to be
con ecutive. But this is the purest speculation and is quite insufficient
reason for departing from the literal interpretation of the regulations.

13



Was the SHAT deci."ion erroneous in law?

24. The SBAT decision was clearly erroneous in point of law since they
did not record the payable 'dates or dates of the payments made to'the
claimant or the period or periods to which they should be attributed, which
are material facts, and it is impossible from reading their decision to
ascertain by what process of reasoning they arrived at their conclusion.
There are no findings at all as to the terms of the claimant's employment or
as to what the period of notice was to which he was contractually entitled on
termination of that employment. Indeed, the nature of the claimant's
employment and its terms remain in total obscurity. Rule 7(2)(b) of the
Appeals Rules, which requires the record of the SBAT decision to state the
material facts and to give the reasons for their decision has not been
complied with.

Is it expedient to give the decision the SBAT should have given?

25. It is neither expedient nor possible for us to give the decision that the
SBAT should have given, in the absence of the necessary findings of fact.
Accordingly, the case must go back to another SBAT, which in accordance with
the usual practice, should be entirely differently constituted, to find such
facts and to give a decision in accordance with our directions for determination.

Directions to the fresh SBAT

26. The SBAT to whom the case is now referred should:

hear evidence from the claimant, if he wishes to give evidence.
The chairman's note of evidence should record the names of those
persons, if any, who give evidence and what that evidence is. The
record of the tribunal decision should indicate whether that
evidence is accepted or rejected.

(2) enquire as to the claimant's terms of employment. If the contract
of employment is available, it should be examined.

(3) record the nature of the claimant's employment and its terms
including in par ticular the period of notice of termination of
employment to which he was entitled.

(4) record the dates on which the various payments discussed in this
decision were payable, in terms of regulation 9(2) (b) of the
Resources Regulations.

(5) record the actual dates of payment, the amounts and the method
of payment of all the earnings in issue.

(6) determine the period for which the claimant should be treated as
in full-time employment in accordance with the principles set out
in the majority decision of this Tribunal of Commissioners.
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Decision of Commissioner Rice

27. I regret that I differ from the view taken by my fellow Commissioners.

I agree that the tribunal erred in point of law through failure to comply with

rule 7(2)(b) of the Appeals Rules, but unlike them I am of the opinion that
the payment made on 12 November 1982 of two weeks'inal earnings, one day'

holiday pay and seven weeks'alary in lieu of notice should be attributable
to the inclusive period from 12 November 1982 to 14 January 1983. If the

matter lay solely with me, I would consider it expedient that I give the

decision which the tribunal should have given, all the relevant facts having

been determined, and my decision would be that the claimant is not entitled
to supplementary benefit for any period prior to 15 January 1983.

28. On 12 November 1982 the claimant, whose employment was terminated with

effect from that date, received a payment comprising 2 weeks'inal earnings,
one day's holiday pay and 7 weeks'alary in lieu of notice totalling in all
f2,938.94. On 30 October 1982 he had also received one month's salary in

respect of the previous month, and had he not been dismissed, he would have

expected to receive a further month's salary on 30 November 1982. On 15 November

1982 he claimed supplementary benefit, but the benefit officer disallowed it
on the ground that the claimant should be treated as in remunerative full-tine
employment until 2 February 1983. On appeal the Tribunal upheld the benefit
officer.

29. The relevant statutory provisions are set out in paragraph 5 of the

majority judgment and 'there is no merit in my repeating them here. The question

at issue is the date up to which, by reason of the claimant's earnings, he must

in the light of the aforesaid statutory provisions be treated as having been

engaged in remunerative full-time work and consequently by virtue of section 6(1)
of the Supplementary Benefits Act 1976 ineligible for benefit. The two relevant

payments are those made on 30 October and 12th November 1982 respectively. The

tribunal failed to make appropriate findings of fact and to give adequate

reasons for their decision, on the basis of which their confirmation of the

benefit officer's decision could be justified, and manifestly they were in

breach of rule 7(2)(b) of the Appeals Rules. It follows that their decision
must necessarily be set aside. However, for the reasons hereinafter
appearing, if the matter were solely mine, I would substitute my own

decision for that of the tribunal and disentitle the claimant to benefit for
any period prior to 15 January 1983.

30. Before construing the relevant provisions it is important to bear in
mind what is manifestly the underlying purpose of the supplementary benefit
legislation. Supplementary benefit is the benefit of last resort. Its
purpose is to safeguard everyone from falling below a standard of living
accepted by society at large as being the minimum subsistence level, and it i
paid for out of public funds without any contribution on the part of the
beneficiaries. Not surprisingly, safeguards have been built into the system,
so as to ensure that a claimant does not need to have resort to supplementary
benefit if he already has adequate income or capital resources of his own.

Accordingly, if on ceasing to be in full-time employment a claimant receives
back-pay, albeit such back-pay indisputably relates to work which he has done

in the past pursuant to his contract of service, nevertheless for the purpose
of supplementary benefit it will be treated as an income resource available to
him for a period in the future. The philosophy behind the legislation is that,
ii a claimant has resources (regardless of the period during which they were
earned), which he can for a period'n the future employ to meet his living
expenses, he will to this extent be independent of any need for supplementat y

benefit. Public funds are not to be distributed where they are not properly
required.
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31. Now, where the policy of the legislation is so self-evident, I consider
that I should be slow to inter pret any of the relevant provisions giving
effect to the scheme as conferring on a claimant an entitlement of which by
reason of his income or capital resources he does not stand in need. Of course,
if the language of any part of the relevant legislation goes manifestly
counter to the underlying philosophy of the supplementary benefit scheme, then
effect must be given to such language, regardless of the consequences.
However, to bring this result about the language must, in my judgment, be
clear and unequivocal.

32. The tribunal found as a fact, and I do not think it has ever been in
dispute, that on 12 November 1982 the claimant received two weeks'inal earn
ings, one day's holiday pay and seven weeks'alary in lieu of notice. It would
appear that he received two cheques on that day, one for f608.17 representing
the first two items, and a further cheque for Z2,330.77 representing a payment
of seven weeks'alary in lieu of notice. Although he received two cheques
on the same day, in my judgment this is wholly immaterial. It would not have
mattered if the cheques had been paid on'different days or, if there had been
three cheques, each representing a different item, or, for that matter, any
number of cheques paid on any number of days. The crucial point is that the
claimant received what can conveniently be called, and often is called,
"severance pay". He was dismissed from his employment, and in accordance with
normal practice, he received a sum of money in satisfaction of various
entitlements.

33. Severance pay normally includes a payment for arrears of salary up to
the date of dismissal, any holiday entitlement, a payment in lieu of notice
if the circumstances so demand, and frequently redundancy payment. The
mechanics of how this payment is dealt with varies from case to case.
Sometimes there will be a separate cheq ue for each entitlement, which may or
may not be paid on the same day, and sometimes there will be one single
payment covering all the relevant items. It is a matter of accountancy
convenience, varying from case to case. However, the crucial point, in my

judgment, is whether the relevant payment or payments arise out of one event,
namely the dismissal of the person concerned. If the nexus which serves to
connect the various entitlements is the discharge of the person concerned
from his employment, the latter will in effect receive a composite payment,
i.e. a payment in discharge of the various heads of claim to which he is
entitled, and it is immaterial whether such composite payment is received as
a single payment or a series of payments or whether it is received on a single
date or a series of dates. In the present case I consider that the claimant
received such a composite payment.

34. Regulation 9 of the Resources Regulations provides that there shall
be taken into account as the claimant's income resources, inter alia, the whole
of his earnings, and in regulation 10(1) his earnings are defined as including
any remuneration in kind, any payment in lieu of notice or remuneration, and
any holiday pay. Accordingly, the two weeks'ack pay, the one day's holiday
pay and the seven weeks'ay in lieu of notice are all relevant resources
which have to be taken into account. The crucial issue in this case xs the
period to which these three heads of entitlement are to be attributed, and for
this purpose the relevant provision is regulation 9(2) of the Resources
Regulations.
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35. Of course, in a very simple case where, for example, there is only one
head of entitlement, e.g. two weeks'ack pay, there is little difficulty
in determining the forward period to which this particular payment shall
relate. I t will be two weeks. The posi tion is governed by r egulation 9 (2) ( a) ( i ) .
The back-pay was payable in respect of a period of two weeks and for the
pur poses of supplementary benefit it will be attributed forwards for a period
of two weeks. In other words, the claimant will be regarded as having income
resour ces of that amount for two weeks. However, of ten — doubtless in most.
cases nowadays — the position is not as simple as in the illustration just
given. The severance payment will be a composite payment, and to deal with
the complication to which this gives rise paragraph (2) (a) (ii) of regulation 9
has been specifically enacted. It provides that the relevant payment shall be
taken into account "for the period to which it is fairly attributable".

36. In the present case the total sever ance payment received by the claimant
produced an income sufficient to cover him in all for nine weeks and one day.
In my judgment "fairness" dictates that it should be attributable to a period
of nine weeks and one day. Moreover this period should start from the date
when the relevant payment is to be treated as having been paid. And this
issue is determined by regulation 9(2)(b).

37. Unfortunately, it is not altogether easy to construe paragraph (2) (b) .
The relevant date is the date on which the income "is payable". This is not
the same thing as "paid". The question was considered in paragraphs 17 to 19
of the unr eported decision on Commissioner's file CSB/1008/1982, with which
I respectfully agree. For tunately, in the present case no real problem arises,
in that the employer clearly repudiated the contract on 12 November 1982,
whilst the claimant both accepted such repudiation and took in satisfaction of
all claims arising out of this contract the sum paid on 12 November 1982. The
sum was both payable and paid on that day. It follows that the period to which
the relevant sum shall be fairly attributable expired on 14 January 1983, and
the claimant became entitled to benefit from 15 January 1983.

38. It remains for me to consider the earlier payment made on 30 October 1982.
Manifestly, this was payable in respect of the month of October and therefor e,
pursuant to regulation 9(2) (a) (i), must be taken into account for a period
equal thereto, namely for the month of November. As the claimant was not
dismissed until 12 November, it could be said that in addition to what he
received on 12 November, the claimant also obtained a further sum which
covered him for the period from 13 November to the end of the month. Is
this to be added to the two payments made on 12 November 1982, so as to
increase the period of disentitlement beyond the 14 January 1983? In my
judgment, the payment received on 30 October is unrelated to the claimant's
dismissal on 12 November . There is no evidence to suggest that at the time
the claimant was paid on 30 October the dismissal was ever in contemplation.
The payment was a routine one at the end of the month. There is no nexus
between this payment and the claimant's discharge from employment, and
accordingly, in my judgment, no Par t of that Payment can ProPerly be
included in the composite payment made on 12 November 1982.

39. I find support for the approach taken by me in the two unreported
decisions on Commissioner's file CSB/532/1982 and CSB/1008/1982 respectively.
'These decisions were arrived at by different Commissioners, and although no
detailed reasons were given for their conclusions, they support my
interpretation of the relevant regulations.

17



40. In the present appeal my fellow Commi- sioners take the view that the

payments received on 12 November 1982 should be treated as applying to a

concurrent, and not a consecutive period, but I am afraid I find their
arguments unconvincing. I think the matter can be tested this way. Suppose

there are two claimants, A and B, of whom B is in a position similar to that
of the claimant in the present appeal. A was dismissed on full notice at a

time when he was earning f100 per week payable fortnightly in arrear, and he

received full wages of f200 (less deductions) on the last day of his employment,

which incidentally was also the day on which the remuneration was payable. It
is, as I understand it, the view of the majority (which I share), that the period,
for which he would be treated as being in full-time work under the relevant

regulations after the termination of his employment, is the period of two

.weeks from the date of payment, and that he could not, even if the employers
--made separate payments in respect of the two weeks, successfully contend

that the period for which he is to be treated as being in full-time work

hould be limited to two concurrent periods of one week each. Let us suppose,
however, in the hypothetical case that B on the other hand was dismissed
without notice when he was earning 2100 a week payable weekly in arrear. In

,these circumstances he will be paid on the last day of his employment (the
day on which the remuneration was payable) final wages of 2100 (less
deductions) and f100 in lieu of the week's notice to which he was entitled,
this latter payment being, of course, for present purposes regarded as
remuneration. In this case, the majority take the view that the claimant. is
to be treated, as engaged in full-time employment for two concurrent periods

,.-, of one week each. It has not been explained to me what it is in the

'::;:relevant regulations that justifies this distinction, which, of course, as
'explained above, frustrates the manifest purpose of the relevant provisions.
In the absence of such an explanation, why should not A also be entitled to
limit the period .for which he was to be treated as engaged in full-time

.::—:.'mployment to two periods of one week each? And if so, why not, on this
view to 14 (or 10) periods of a day each?

41. Accordingly, if the matter rested solely with me, my decision would be

as set out in paragraph 27.
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