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DECISION OF THE COMMISSIONER 

1
I allow the appeal.

2
The claimant is appealing, with my permission, against the decision of the Bexleyheath appeal tribunal on 5 January 2001. The tribunal’s decision was that the appellant is not entitled to a Category B retirement pension from and including 26. 10. 1999 to 1. 12. 1999.

3
For the reasons given below, the decision under appeal is erroneous in law. It is expedient that I give the decision that the tribunal should have given. This is:


The appeal is allowed. The appellant is entitled to whichever is the more favourable to her of Category A retirement pension and Category B retirement pension for the period from and including 20 October 1992 to 1 December 1999. The appellant is to credit against that entitlement any amount of either pension that she has been paid during that period. 


The appeal is referred to the Secretary of State to calculate the amount of pension payable to the appellant in the light of this decision, taking into account regulation 38 of the Social Security (Claims and Payments) Regulations 1987.  
If the parties do not agree the sum to which the appellant is entitled under this decision, then either party is at liberty to refer the matter for decision to me, or if I am not available, another Commissioner.

The decision under appeal 

4
The appellant (Mrs N) is claiming, with her husband (Mr N) as her representative, an increase in the retirement pension she was paid from 20 October 1992. Mrs N was 60 on 14 September 1986. She claimed and received a Category A retirement pension in her own right at that time. But she only received pension at 34% of the full level. Mr N was 59 at that time. He claimed and received a Category A retirement pension from 20 October 1992, when he was 65. Mrs N did not make a claim for a Category B pension at the time that Mr N reached 65, although it was worth more to her on a weekly basis than her Category A entitlement. Nor did Mr N make a claim for her. A claim was received only on 13 March 2000. It was treated as received on 1 March 2000, the day on which Mrs N signed it. Mrs N took the view that this was an application for the amount of her pension to be corrected. She asked for a review of her pension entitlement with effect from the date that Mr N’s pension started. Instead, Mrs N received an increased pension with effect from 2 December 1999. She and her husband protested that this was not right, and that the increase should be paid back to 1992. They appealed.

The tribunal decision 

5
At the hearing by the tribunal, Mr N repeated his request that Mrs N’s pension be increased from 1992. He complained that neither he nor Mrs N had been asked to make a claim for her in 1992, although he understood that this should have been done. The secretary of state's representative confirmed that it was normal practice to send a claim pack to someone nearing retirement age, and that the pack would have given details of the need for Mrs N to claim. It was accepted that no such pack had been sent in this case. The secretary of state's representative submitted that, as no claim was made, neither the Secretary of State nor the tribunal had discretion to backdate the pension more than 3 months. Mr N stated that if this was not done, he would take the matter to the European Court of Human Rights.

6
The statement of material facts and reasons for the tribunal's decision sets out these arguments at length, and concludes briefly:


“despite the extremely unfortunate consequences, there does not appear to be any power in the relevant legislation - Social Security Administration Act 1992, Social Security (Claims and Payments) Regulations 1987, Social Security Consequential Provisions Act - to allow the claimant’s appeal. There is a strict time limit of 3 months in respect of backdating. Accordingly, the appeal could not succeed.”

Grounds of appeal 
7
The grounds of appeal to the Commissioner repeat the arguments put to the tribunal, with the added comment that if the Commissioner could not overturn the decision, the claimant would go straight to the European Court of Justice. I allowed permission to appeal for two reasons: to consider if the case had been handled correctly, as Mrs N’s original request in making the appeal was for a review of her retirement pension since 1992 rather than the decision on a claim in 2000; and to consider if human rights issues might be raised. The appellant was given the standard Commissioners’ direction to give further details of any rights that it was alleged had been breached. 

8
Mr N’s submission repeated the view that there had been a breach of natural justice. It repeated the factual position previously set out, but added no new submissions of law. The submission of the secretary of state's representative was that there had been no breach of natural justice. It argued that the tribunal had dealt with the correct issue in making its decision. Category A pensions and Category B pensions are separate benefits, so a review of one cannot be used as a claim for the other. In support of that submission, the secretary of state's representative referred to decision CP 3 2001. Mr N’s response was to affirm his previous views. He concluded that the oral hearing of the appeal that he had previously requested would be a waste of his time, and his request was withdrawn. 

Mrs N’s retirement pension entitlement 
9
The legislation making provision for the main state retirement pensions is in Part II of the Social Security Contributions and Benefits Act 1992 (contributory benefits). Section 20 lists the contributory benefits covered by that Part of the Act. At the relevant dates for this appeal, entitlement to a Category A pension was set out in section 44 of the Act, and entitlement to a Category B pension for married women was set out in sections 48A and 48C of the Act. This group of sections is headed by section 43, dealing with persons entitled to more than one retirement pension. It is convenient to set out the key parts of these sections in number order.

10
Section 20 provides, so far as relevant:

(1)
Contributory benefits under this Part of this Act are of the following descriptions, namely -


...


(f) retirement pensions of the following categories -


(i) Category A, payable to a person by virtue of his own contributions...;


(ii) Category B, payable to a woman by virtue of her husband’s 
contributions...

11
Section 43 provides:

(1)
A person shall not be entitled for the same period to more than one retirement pension under this Part of this Act except as provided by subsection (2) below.

(2)
 A person who, apart from subsection (1) above, would be entitled for the same period to both -



(a) a Category A or  a Category B retirement pension under this Part…

shall be entitled to both of those pensions for that period, subject to any adjustment of them in pursuance of regulations under section 73 of the [Social Security Administration Act 1992].



(3) 
A person who, apart from subsection (1) above, would be entitled –

(a)
to both a Category A and a Category B retirement pension under this Part for the same period…

may from time to time give notice to the Secretary of State specifying which of the pensions referred to in paragraph (a) … above he wishes to receive.

(4)
If a person gives such a notice, the pension so specified shall be the one to which he is entitled in respect of any week commencing after the date of the notice. 

(5)
If no such notice is given, the person shall be entitled to whichever of the pensions is from time to time the most favourable to him (whether it is the pension which he claimed or not). 

12
Section 44 (Category A retirement pension) provides, so far as relevant:

(1)
A person shall be entitled to a Category A retirement pension if –



(a) he is over retirement age; and



(b) he satisfies the contribution conditions...

and, subject to the provisions of this Act, he shall become so entitled on the day on which he attains pensionable age and his entitlement shall continue throughout his life. 

(2)
A Category A retirement pension shall not be payable in respect of any period falling before the day on which the pensioner’s entitlement is to be regarded as commencing for that purpose by virtue of section 5(1)(k) of the [Social Security Administration Act 1992]. 

13
Section 5 of the Social Security Administration Act 1992 (regulations about claims for and payments of benefit) provides, so far as relevant:

 (1) 
Regulations may provide -

(a) for requiring a claim for a benefit to which this section applies to be made by such a person, in such manner and within such time as may be prescribed;



...



(k) for the day on which entitlement to such a benefit is to begin or end;



...

Subsection (2) provides that this applies to retirement pensions. The regulations treated as having been made under this section are the Social Security (Claims and Payments) Regulations 1987. The regulations made under section 5(1)(k) are regulations 16 and 22, to be read with Schedule 6, paragraph 5. The essence of these provisions is that retirement pension is to be paid weekly on a day of the week to be determined. 

14
Section 48A provides, so far as relevant:

(1)
A person who -



(a) has attained pensionable age, and



(b) on attaining that age was a married person...

shall be entitled to a Category B retirement pension by virtue of the contributions of the other party to the marriage (“the spouse”) if the following requirement is met.

(2)
The requirement is that the spouse -

(a) has attained pensionable age and become entitled to a Category A retirement pension, and



(b) satisfies the [contribution] conditions...

(3)
During any period when the spouse is alive, a Category B retirement pension payable by virtue of this section shall be payable at the weekly rate specified in Schedule 4, part I, paragraph 5. 

15
Section 48C provides, so far as relevant:

(1) 
Subject to the provisions of this Act, a person’s entitlement to a Category B retirement pension shall begin on the day on which the conditions of entitlement become satisfied and shall continue for life.

Was Mrs N entitled to one pension or two?
16
 Mrs N’s appeal is based on the assumption that she is entitled to “a retirement pension” of an amount that increased when Mr N retired. The submission to the tribunal, and the decision of the tribunal, were both based on the assumptions that Category A retirement pensions and Category B retirement pensions are different benefits, and also that each must be claimed separately. Mrs N could not therefore obtain her Category B pension by a review of her existing pension as she requested. I raised those issues in granting permission to appeal.

17 
The secretary of state's representative submitted that the issue of whether Category A pensions and Category B pensions are part of the same pension or are different pensions was considered by a deputy Commissioner in decision CP 3 2001, decided in November 2001. The secretary of state's representative relied on that decision to submit that the two pensions were separate. CP 3 2001 involves a somewhat similar factual situation to this case. The main difference was that in that case it was accepted that the husband did receive a form about his wife’s entitlement to a Category B pension, but that he did not fill it in. The deputy Commissioner (at paragraph 9) considered that:


“while regulation 2 of the Claims and Payments Regulations does not identify the various categories of retirement pension as being separate benefits, by inference from regulation 3, a category A and category B retirement pension are separate benefits as there is only a limited exception provided from the requirement to make a claim as a condition to entitlement benefit.”

I find that reasoning unpersuasive. It uses an inference from a statutory instrument that predated the relevant primary legislation to reach conclusions about the proper reading of that primary legislation. It also argues from procedure to substance. Nor does the deputy Commissioner indicate any other reason for the decision that the two categories of pension are separate benefits. But, with respect, the deputy Commissioner did not need to look at regulations to reach that conclusion. It follows from a plain reading of the primary legislation.

18
Section 43 of the Social Security Contributions and Benefits Act 1992, which deals with the case of someone with entitlement to both a Category A pension and a Category B pension, is specifically entitled “Persons entitled to more than one retirement pension”. In this case, separate provisions of primary legislation give rise to the overlapping entitlements. Section 44 entitles Mrs N to her Category A pension. Sections 48A and 48C entitle her to her Category B pension. There is nothing in these sections suggesting that they are dealing with different aspects of the same benefit. On the contrary, they are drafted as free-standing separate entitlements. The context of these provisions is that it is impossible for someone to be entitled to more than one Category A retirement pension, or to more than one Category B pension awarded under section 48A(1). However, it might be possible for a person to have entitlement to a Category B pension on more than one basis. 

19
Section 43 makes specific provision to choose between pension entitlements. The purpose of the section is to reconcile separate claims to separate benefits. It deals expressly with the problem of someone with entitlement to a Category A pension and a Category B pension. It does not deal with possible competing claims for a Category B pension. It would not make sense as drafted if a claimant was entitled to one benefit (“a retirement pension”) based on more than one category. Any doubt about that interpretation can be dispelled by reference to the original provisions from which section 43(5) was enacted on consolidation. There are in section 27 of the Social Security Pensions Act 1975. Section 27 express refers to “the pensions” when dealing with a category A pension and a Category B pension. In my view, its drafting removes any doubt that might linger about the section 43 wording. I conclude that the deputy Commissioner reached the correct conclusion that Category A pensions and Category B pensions are separate benefits. Mrs N’s view that she was asking for an additional part of the same pension cannot be supported.

Did Mrs N need to claim both pensions?  

20
The next, and separate, issue is whether Mrs N had to claim both her Category A pension (which she did, at the right time) and her Category B pension (which she did only in 2000), and if so when. Was it enough that she claimed the Category A pension, and that Mr N later claimed his Category A pension? This was also considered in CP 3 2001. 

21
The starting point is section 1 of the Social Security Administration Act 1992. This requires a timely claim to be made for any benefit, and the regulations made under it. Regulation 19 of the Social Security (Claims and Payments) Regulations 1987 sets out the time limit for a claim for any category of retirement pension. It is three months. This was applied by the tribunal in this case. On that basis, the starting point for the analysis is that separate claims are needed for each of the categories of pension, and that those claims must be made within three months of the start of entitlement. This was the approach applied by the tribunal in this case, and the approach adopted by the deputy Commissioner. 

CP 3 2001
22
The contrary argument put to the deputy Commissioner was that this does not apply as between Category A pensions and Category B pensions because of the express terms of section 43(5) of the Social Security Contributions and Benefits Act 1992.  Section 43(5) overrides the provisions of the Social Security (Claims and Payments) Regulations 1987. When the claimant in that case claimed her Category A pension, she was also subsequently entitled to her Category B pension without the need for a further claim. The deputy Commissioner rejected that argument. The conclusion (in paragraph 12) is:


“The reading of section 43(5) Contributions and Benefits Act urged on the claimant’s behalf is inconsistent with the statutory provisions outlined above. If sub-section 5 is read in the context of the other provisions (and not in isolation) it is clear that what it achieves is that a potential claimant is not required to make an advance election between an immediate category A pensions (once the claimant herself reaches retirement age) and deferring entitlement for several years on the basis that a category B pension might be more favourable. Further, the effect of sub-section (4) is that while a person can elect which pension to receive, if such an election is not made, the Secretary of State would in effect make the election for them by applying the provisions of sub-section (5) and paying whichever of the category A or category B pensions is the most favourable, whether that was the pension originally claimed or not.” 

23
The reasoning in paragraph 12 that led the deputy Commissioner to that conclusion is based on a series of points that must be further examined. The first is that:


“The whole thrust of legislation in this field since 1985 has been to ensure that there 
can be no entitlement to a benefit without a claim being made.”

I find that unconvincing. The legislation that now forms section 43 was consolidated from legislation that predates 1985 (namely the Social Security Act 1975 and Social Security Act 1977), and has not been altered in any way to reflect the thrust on which the deputy Commissioner relies. The provisions that now form section 43(3) – (5) were previously section 27 (1) and (2) of the Social Security Pensions Act 1975. Subsection (2) provided:


“The person shall be entitled (whichever pension he may have claimed) to whichever one is from time to time the most favourable to him.”

In my view, when account is taken of the 1975 terms of the previous legislation, there is a strong argument that the subsection maintains an exception to the changes since 1985 and still uses the pre-1985 approach.

24
The next step in the reasoning was to draw again on the Social Security (Claims and Payments) Regulations 1987. I have already rejected that approach as not helpful when interpreting primary legislation. The third step was to note that the conditions of entitlement to the Category A pension and the Category B pension are separate, and to apply section 1 of the Social Security Administration Act 1992 to each of those benefits. Neither of these points, in my view, leads to the interpretation of the express terms of section 43(5) that the deputy Commissioner suggests. 

25
As already noted, section 43 is enacted to deal with the problems arising because one individual can claim both a Category A pension and a Category B pension. I see no reason in principle why, in this context, section 43(5) should not create an exception to section 1 of the Social Security Administration Act 1992 if it does so in clear terms. It is dealing with a specific case of very limited application, while section 1 imposes a wide general rule to which exceptions are recognized. In addition, section 43(5) of the Social Security Contributions and Benefits Act 1992 was enacted after section 1 of the Social Security Administration Act 1992, and therefore prevails under the constitutional rule that the later Act is always the operative Act. Although both the Social Security Administration Act 1992 and Social Security Contributions and Benefits Act 1992 were enacted as part of the same program of consolidation from the former 1975 Acts and amendments, it is the Social Security Contributions and Benefits Act 1992 that is technically the later Act. 

26
The final argument of the deputy Commissioner is in the extract set out above. In the view of the deputy Commissioner, what section 43(5) means is that a claimant does not have to make an advance election between alternative claims. I find that this is also unconvincing. I cannot see why anyone should be asked to choose, on retirement, between her newly acquired entitlement to a Category A pension and her possible later entitlement to a Category B pension. I say “possible” because a claimant might find herself, by choice or otherwise, divorced from her then husband before he reached retirement age or, indeed, she may have died before he reached that age. That is a much less coherent exception to the general rule about claims than an exception operating where someone is concurrently entitled to two pensions that no claim is needed for the second of the two overlapping pensions. 

Section 43 
27
The proper context for the interpretation of section 43(5) is that of the section of which it forms part, noting the provisions that existed prior to the consolidation of those previous measures into the current section. As it is a section expressly designed to deal with conflicts between other sections, I do not find it of assistance to note those conflicts. Subsection (5) is a default provision that operates in cases where an individual has not given notice in writing of the kind which she is entitled to give from time to time under section 43(3). The effect of a notice is to choose which of the two pensions to which she is entitled the claimant wishes to receive. If notice is given, then subsection (4) provides that it is to have effect. If it is not, then subsection (5) operates. 

28
Subsection (3) is itself an exception to the rule in subsection (2) if the claimant chooses to use it. A claimant does not have to give a notice under subsection (3). Subsection (2) allows an individual to receive both a Category A pension and a Category B pension at the same time, but makes provision (by reference to section 73 of the Social Security Administration Act 1992) to remove any overlap caused by the double entitlement. Section 73 is brought into effect by the Social Security (Overlapping Benefits) Regulations 1979. The effect of subsection (2), read with this regulation, is to stop an individual receiving more than the specified maximum amount of pension despite the double entitlement. Subsection (3) does not allow this capping to be sidestepped. It merely provides that the claimant could decide, say, to receive her Category B pension entitlement without reference to her Category A entitlement.

29
Subsection (5) is not drafted in limited terms. Nor was its predecessor in section 27(2). In my view, subsection (5) means what it says. Mrs N was entitled from the date of her husband’s claim to both a Category A pension and a Category B pension. Subsection (2) stopped her being entitled to more than the higher of them. Subsection (3) allowed her to choose whether she received the Category A pension topped up by Category B entitlement or simply the Category B entitlement. As she did not make any option under subsection (3) the Secretary of State, under subsection (5), awarded her the Category B entitlement. Before that date, she also had given no notice and she had not made a claim. But she was entitled to the Category B pension if this was from time to time the most favourable to her whether she had claimed it or not.  

30
Any other interpretation of section 43(5), including that of the deputy Commissioner, fails to take account of the unambiguous final words of that subsection (“whether it is the pension which he claimed or not”), and of its legislative history. I read those final words as requiring, as a precondition of the operation of the rule in subsection (5), that the individual concerned must have claimed one of the two relevant pensions but not both. 
It follows that subsection (5) recognises an entitlement to a pension for which no claim has been made in the limited circumstances in which the subsection applies. It is an express statutory exception to the general rule in section 1 of the Social Security Administration Act 1992. To come within section 43 of the Social Security Contributions and Benefits Act 1992 in a case such as this, the claimant must meet the conditions set out in section 44 for Category A pension entitlement and in sections 48A and 48C of that Act for Category B pension entitlement. If someone meets both those sets of conditions, then they are within the conditions applying to section 43(3). Normally, section 1 of the Social Security Administration Act 1992 requires, in addition, a claim to both benefits. Section 43(5) imposes a different rule. To meet the further requirement of section 43(5), the individual must have made a proper claim for one of the pensions, but not both. If that claim is made, the claimant is entitled to whichever is the more favourable of the two pensions from time to time. That wording imposes an ongoing duty on the Secretary of State, not the claimant, to identify and pay whichever is the most favourable of the pensions at any time.  

31
I therefore disagree with the decision of the deputy Commissioner in CP 3 2001 and reject the submission of the secretary of state's representative. I must also decide that the tribunal in this case erred in law in its interpretation of section 43(5). Mrs N needed to claim only one of the pensions, and it is not disputed that she did this. She was right in both substance and procedure to claim, as she did, that her existing retirement pension entitlement should have been reviewed when she also became entitled to the Category B pension in 1992 without any further claim. In reaching that conclusion, I note that this appears to avoid what the tribunal termed “extremely unfortunate consequences” by reference to a statutory provision that the tribunal did not consider and that was not mentioned in the submissions
 made to it by the secretary of state's representative.  

Was Mrs N entitled to backdating of her pension?

32
Leaving aside the issue of who should be regarded as being responsible for the fact, Mrs N did not ask for or get extra pension until 2000. She did not need to make a claim for her Category B pension, so the rule about backdating claims does not apply to stop her receiving the additional pension since 1992. But that does not deal with all the difficulties confronting the appellant in obtaining a full back payment. She was entitled to both pensions (and therefore to the higher amount of the two) for the whole period from 1992 to 2000. Nonetheless, she may not now be able to demand payment of the whole amount. This is because there are separate rules from those stopping the backdating of a claim that act to stop the backdating of an outstanding payment.

33
Regulation 38 of the Social Security (Claims and Payments) Regulations 1987 provides a rule to extinguish the right to payment of a sum by way of benefit if payment of it is not obtained within the prescribed period. The main rule, in regulation 38(1) is that:


“the right to payment of any sum by way of benefit shall be extinguished where payment of that sum is not obtained within the period of 12 months from the date on which the right is to be treated as having arisen...”

34
There is an important exception to that general rule in regulation 38(2A). If a claimant first gave written notice requesting payment of a sum after the expiration of 12 months, then the period can be extended back more than 12 months if it can be shown that there was continuing good cause for not giving the written notice from the time of nonpayment to a time within the 12 month period. I cannot decide that issue, as it has not yet been considered by the Secretary of State. I therefore refer the appeal to the Secretary of State to calculate how much pension the appellant is entitled to receive in the light of this decision, and also how much she may be paid taking into account the “back payment” rule in regulation 38.  

35
I give permission for either party to refer the appeal back to me or another Commissioner if there is disagreement about the sum to which Mrs N is entitled under this decision. I should add that any decision about the sum that is payable under regulation 38 is a separate decision, with separate appeal rights. If Mrs N does not agree with the sum that is actually paid to her by way of arrears of pension under regulation 38, then she has a separate right of appeal to the appeal tribunal from that decision. I hope, however, given the issues of law involved in this case, and given that the secretary of state's representative accepted that the Department failed to send Mr N the relevant forms, that agreement will be reached.  

European and other issues
36
The appellant and her representative referred on more than one occasion to rights under the European Convention on Human Rights. No details of those alleged rights were given. As I have decided the substantive question in favour of the appellant, I do not need to deal with this further. In any event, the original decision under appeal was made before 2 October 2000. For both those reasons, I do not consider that any arguments under the Human Rights Act 1998 and European Convention on Human Rights arise in this case. There is no issue of European Union law in the case. For the sake of completeness, I do not accept any other argument raised by the appellant. In particular, I see no basis for arguing that the tribunal was in breach of natural justice.
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