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SOCIAL SECURITY ACTS 1975 TO 1984

APPEAL FROM DECISION OF MEDICAL 'APPEAL TRIBUNAL ON A OUESTION OF LAW

DECISION OF THE SOCIAL SECURITY COH)1ISSIONER

) Jame

61ed ical Appeal Tr i bunal . Br is tol

Original Decision Case No:

1. )1y decision is that the decision o1 the medical appeal tribunal dated
1 July 1983 was erroneous in point of law and i t is set aside. The
matter must be placed before a different tribunal.

2. The claimant made a claim for .mobility allowance dated 5 April 1982
which was received in an office of the Department of Health and Social
Security on 7 April 1982. The matter was f irst referred to a medical
practitioner who in a report dated 14 June 1982 based on an examination on
that day expressed the opinion that the claimant's physical condition as
a whole was not such that she was unable or virtually unable to walk. In
the course of her statement to the medical practitioner the claimant
(who complains of back pain) stated that she had had a spinal injection about
two months previously, which had helped.

3. The matter was then referred to a medical board, who again reported
that the claimant had stated that she had had an epidural in April 1982.
The medical board on 17 September 1982 found that the claimant's physical
condition as a whole was such that she was virtually unable to walk but that
this inability was not likely to persist until the expiration of 12 months
from 7 April 1982 (the date of receipt of the claim).

4. The claimant appealed .to the medical appeal tribunal who heard and
saw the claimant (who arrived in a wheelchair) and her representative on
1 July 1983. They found that the claimant had been unable or virtually
unable to walk from 17 September 1982, the date of the medical board hearing,
and that this incapacity was likely to persist for at least 12 months from
that date. This however was not enough to enable the claimant to be
awarded mobility allowance from the date that. her claim was received by the
Secretary of State for Social Services, and the claimant with my leave now
appeals to the Commissioner.

5. The medical appeal tribunal referred specifically in their reasons to
a report dated 26 Nay 1983 from a consultant orthopaedic surgeon (to whom
I shall refer as N) who had treated the claimant. Their conclusion that
the claimant was on a balance of probabilities not virtually unable to
walk during the period from 7 April to 16 September 1982 was based la. gely
on this report. The report contains a statement as to the date of the
spinal injection (which was given in the claimant's rr corded statements
to both the medical practi tioner and the medical board as April 1982) as
having been in June 1982. No comment was made on thi s discrepancy, and if



as seems to me probable, the injection (or at. any rate an injection) was
given in April the conclusions of the Lrihunal about the star t. of the
claimant's incapacity might. (I do not say would necessarily) have been
different had they appreciated that Lhe claimant received an epidural at,
or about the time o( her claim. I think that. having regard Ln what was
said in Decision i'( I ) 18/61 at paragraph 13, I ought to seL Lhe decision
aside on that ground.

6. There is however anoLher ground nn which the Secretary ot State submits
that the decision is «rroneous in point. of law. Sec'inn 37A(7) of the
Social Security AcL 1975 provides as fo) lows:—

"Except. so f ar as may be provided by Regulations, the question of a
person's entitlement. to mobility allowance shall be determined as at
the date when a claim for the allowance is received by the Secretary
of State".

It. is contended on this account that the medical appeal tribunal erred in
law in making a finding that, the claimant was virtually unable to walk at.
a date other than that on which the claim was so received, notwithstanding
t,hat the form MY 365 completed by the tribunal provides for answering the
question as to a date later than that, of'he claim. I am told that it is
proposed to have the form altered.

7. I am not, sure that I agree with this contention and as at present advised
I should regret it if the form was amended. There is a division of function
in claims to mobility allowance between the medical authorities and the
other determining authorities (now the adjudication officer, the social
security appeal tribunal and'he Commissioner) . Certain questions are by
virtue of regulation 53 of the Sbcial Security (Adjudication) Regulations
1984 (formerly regulation 13 of the Mobility Allowance Regulations 1975)
made into medical questions that must if they ar ise be referred to the
medical authorities. Among such questions is the question "whether a person
is suffering from physical disablement such that he is either unable to walk
or virtually unable to do so." This is one of the questions referred to the
medical authorities in this case. Nothing is said in the regulation as to
the date as at which the claimant has to be found to be suffering or not
suffering from such physical disablement. In the ordinary meaning of the
words it should mean at, the date-of'he decision. But to award the
allowance as at any particular date one needs to know whether the condition
is satisfied at that date; except in sn f ar as section 37A(7) makes it
sufficient and/or necessary to show that the condition was satisfied at
the date of the claim; In the present case Lhe tribunal's reasons show
that they considered that the claimant. was not so suffering at the date of
the claim, and this is enough if the decision stood to justify a decision
on the part of the adjudication off icer that the allowance is not payable
from the date of the claim. I am not sure that I follow why the decision
is erroneous if the tribunal went on to decide some superfluous question
about the claimant's having subsequently become unable to walk. Indeed I
am far from clear that it is super f luous.

8. The ef feet of section 37A(7) is obscure. In the case of other benefits,
such as, say non-contributory invalidity pension it has always been
perfectly possible for an award to be made of the benefit from such date as
a person is found to satisfy the medical or other conditions even if the
claim was made at a time when the conditions were not. satisf'ied. Is it
dif ferent (on account of section 37A(7) ) in relation to mobility allowance?



9. One possible answer Lo th is quest.ion i s that an open-ended c la im ( ormobility allowance, like an open-dated claim (or non-contributoryinvalidity pension (as to which see Decision R(S)1/83 at paragraph 9),might be treated as being continued to bc made (and received by theSecretary of State) from day to day until ) L is withdrawn or ( inallydetermined. If this could be appl ied, notwi thstanding section 37A(7), toclaims for mobility allowance there would, ii I had not set the decisionaside, be no rea.,on why this claimant should nnt have been awarded mobi) i Lyallowance by the adjudicaLion off icer f rom the date (ound in the medicalappeal tribunal 's decision as that from which the claimant was unable orvirtually unable to walk. It can be argued ho ever that section 37A(7)precludes this (cf Decision C FIS. 2/84 at paragraph 8) and that theprudent course f or a claimanL who is unsure of th» date when he or shefirst qualifies or will qualify for mobility a) lowance, is Lo submit aclaim every day until benefit is awarded, especially as back claims formobility allowance are not admissible. If this is really the case anexcepting regulation is called for immediately.

11. It is possible Lhat the decision of the Court of Appeal in InsuranceOfficer v Hemmant [1984 j 1 WLB 857, is relevant.. There the position wasreversed in that the conditions for an award were satisfied at the date ofclaim but thereafter ceased to be satisfied. The Commissioner applied logicto the case and held that because of section 37A(7) neither an originalnor a revised decision given on the claim could take account of a change of'ircumstancessubsequent to it. The Court of Appeal preferred a commonsense approach, and rejected the Commissioner's interpretation, which wasout of line with the clearly expressed legislative intention in relationto other forms of non-contributory benefit (see page 863 of the report) .Why should not the same be the case where the conditions are not satisfiedat the date of claim but are subsequently satisfied; and why should not therules applicable to non-contributory invalidi ty pension (now replaced bysevere disablement allowance) about treating a claim as being continuallyrenewed be applicable to mobility allowance? These questions may have tobe answered if the new medical appeal tribunal gives a decision to theeffect that the claimant was unable or virtually unable to walk at a datesubsequent to the date of claim but, not earlier. Meanwhile the claimantmight be well advised to consider making a repeat, claim for mobilityallowance as some sort. of'nsurance against an adverse answer.
11. The appeal is allowed.
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