CJSA/0473/2003


DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. My decision is that the decision of the Cardiff appeal tribunal, held on 16 August 2002 under reference U/03/191/2002/00138, is not erroneous in point of law.

The appeal to the Commissioner

2. This is an appeal to a Commissioner against the decision of the appeal tribunal brought by the claimant with the leave of Mr Commissioner Mesher. The Secretary of State does not support the appeal. Mr Mesher has transferred the case to me for decision.

The history of the case

3. The claimant was due to sign on on 26 November 2001. He did not. He has said that he forgot, but has not said why. He also became confused and did not sign on on 10 December 2001. He did, though, find that a payment of jobseeker's allowance had been made into his bank account. He, therefore, did not realise that anything had gone wrong. He was next due to sign on on 7 January 2002. This he did. He then discovered that he had failed to sign on for the previous two dates. He immediately made a claim for a jobseeker's allowance for the inclusive period from 27 November 2001 to 6 January 2002. This claim was refused. He appealed against that decision. The tribunal dismissed his appeal. He appealed to a Commissioner. Mr Commissioner Mesher granted leave, but deferred the case pending the decision of the Court of Appeal in Ferguson v Secretary of State for Work and Pensions [2003] EWCA Civ 536. When judgment was given in that case, observations were obtained from the Secretary of State. The claimant has not commented on those observations.

The late claim issue

4. The tribunal dealt with the case as one of a late claim. That issue was governed by regulation 19 of the Social Security (Claims and Payments) Regulations 1987. The tribunal came to the only conclusion open to it, which was that the claimant did not satisfy any of the conditions on which time for claiming could be extended to allow him to establish entitlement for the period while he had failed to sign on. On that basis, I dismiss this appeal.

The termination issue

5. However, that is not the end of the matter. There is another issue, which was not before the tribunal. That issue is the termination of the claimant’s award of jobseeker's allowance when he failed to sign on. This has not yet been dealt with properly by the Secretary of State. It may be resolved to the claimant’s advantage. If it is not, there will be a right of appeal for the claimant to an appeal tribunal. 

6. I explain this for the claimant’s convenience in case he wishes to pursue the matter, although it is outside my jurisdiction on this appeal. I dealt with the same issue in CJSA/2327/2001. In the following analysis, I have incorporated for convenience some parts of that decision. 

Legal analysis

7. As I understand it, an award of jobseeker's allowance is usually made for an indefinite period under regulation 17(1) of the Social Security (Claims and Payments) Regulations 1987. There is nothing to suggest that the award made in this case was for a definite period. In what follows, I assume that it was not.

8. On that basis, once the decision was made on the claim, it was final until changed under the adjudication procedures: see section 17(1) of the Social Security Act 1998.

9. As the claimant’s award was for an indefinite period, it was subject to the condition that he continued to satisfy the requirements for entitlement: see regulation 17(4) of those Regulations. However, regulation 17(4) does not provide an independent basis under which an award may be terminated. The Tribunal of Commissioners in R(IS) 2/97, Appendix paragraph 19 decided that its effect was to require the decision making the award to be reviewed under the normal review provisions. Those review provisions have now been repealed, but the Tribunal’s reasoning applies to the new revision and supersession provisions under the Social Security Act 1998. 

10. Regulation 25 of the Jobseeker's Allowance Regulations 1996 provides that the claimant’s ‘entitlement to a jobseeker's allowance shall cease’. It is possible for legislation to provide for an award to come to an end automatically without any action being taken by the Secretary of State, bypassing the effect of section 17. Regulation 25 is made under, and reflects the language of, section 8(2)(a) of the Jobseekers Act 1995. Both refer to entitlement ceasing. But neither is sufficiently clear to displace the normal adjudication procedures which apply throughout the social security legislation. None of the other enabling provisions specifically identified in the Jobseeker's Allowance Regulations 1996 authorises that to happen. And I do not know of any provision that might fall under the ‘all other powers enabling in that behalf’ formula. If it were made under section 60(1) of the Social Security Administration Act 1992, the predecessor of section 17 of the 1998 Act, I am sure that it would have been specifically identified. 

11. It follows that the claimant’s indefinite award of a jobseeker's allowance could only be terminated by a decision of the Secretary of State on supersession under section 10 of the Social Security Act 1998. 

12. As far as I can tell, the Secretary of State does not terminate awards of jobseeker's allowance under these provisions. This is despite decisions like mine in CJSA/2327/2001. This is reflected in the procedure followed and in the language used. The procedure followed does not involve notification of termination of the award, which is standard procedure under section 10. And the language used is different from that used in that section 10. There is no reference to supersession. The expression usually used is that the ‘claim is closed’. In this case, there is a computer printout that refers to the claim as ‘dormant’. That language originated in the adjudication procedures that applied before the Social Security Act 1998. It regularly led to uncertainty. It has now been carried over into the new adjudication procedures under that Act. It remains uncertain. It is also now inappropriate, as section 8(2)(a) provides that once a decision has been made on a claim, it ceases to subsist. So, there is no claim left to close. It is high time that the Secretary of State changed both the procedure followed and the language used.
13. The closure of the claim has to be interpreted as a termination of the claimant’s award on a supersession. That decision is one made on an award of a relevant benefit, which carries the right of appeal to an appeal tribunal under section 12(1)(a) of the Act. Mr Commissioner Levenson came to the same conclusion under the pre-1998 adjudication procedures in CJSA/4775/1997.

14. So, the Secretary of State decided to terminate the claimant’s award of a jobseeker's allowance on supersession. That decision was of no effect unless and until it was notified. See the detailed analysis of the House of Lords in R (Anufrijeva) v Secretary of State for the Home Department, reported in The Times on 27 June 2003. The same point was made more succinctly by Mr Commissioner Lazarus in R(I) 14/74, paragraph 14(a). Until that decision is notified to the claimant, he remains entitled to his jobseeker's allowance under the award that was terminated by the decision. There is nothing in the papers that is sufficient to amount to notification. 

What should happen next?

15. I assume that the Secretary of State will notify the claimant of the decision. The only alternative is to accept that he remained entitled to a jobseeker's allowance and to pay it. 

16. That decision, when notified, will give the claimant the right of appeal to an appeal tribunal. 

17. The claimant will also be able to apply for a revision under section 9 of the Social Security Act 1998. That will allow the claimant to raise any matter of good cause for failing to sign on, notwithstanding that the 5 days time limit set by regulation 27 of the Jobseeker's Allowance Regulations 1996 has passed long ago. That approach has now been accepted as correct in law before Mr Commissioner Williams in CJSA/2520/2002. 

What should the claimant do?

18. If the claimant wishes to pursue this, he must not assume that anything will occur unless he takes the initiative. He should take this decision to his local office to show the officers handling his claim how it should be dealt with. 

19. If the claimant simply forgot to sign on, then he will not have good cause. However, he has never been asked why he forgot. There may have been things happening in his life that caused him to forget. And they may amount to good cause for the purposes of regulation 27 of the Jobseeker's Allowance Regulations 1996.

	Signed on original
	Edward Jacobs

Commissioner
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