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CJSA/3869/1999

DECISION OF THE. SOCIAL SECURITY COMMISSIONER

1. The claimant's appeal is, unsuccessful. I set aside the decision of the
Workington social security appeal'tribunal dated 17 February 1999 but I substitute a .

decision that, if the claimant had any underlying entitlement to jobseeker's allowance,
the amount 'of jobseeker's allowance to which she was entitled from 24 October 1998
to 1 Nove'mber 1998 was nil.

REASONS
\

2. I held an oral hearing of this case..The claimant did not appear and was"'not

represented. The Secretary. of State was represented by Mrs Jill Swainson of the
Office of the Solicitor to the Department of Health and the, Department for Work and
Pensions. I am very grateful to her for her helpful submissions.

I3.. The facts of this cas'e hre not in dispute. The claima'nt was'employed.from,'1,,
'eptember 1998 by a child care c'entre as a'part'-time.'trainer. Her salary was based on

215 per hour for. a 12 hour working week during term'im'e only. She was paid
monthly and at the end of September 1998 she received f676.28 after deductions.
She made a claim for contribution-based jobseeker's allowance- in the autumn half-..term holiday from 24 October 1998 to 1 November 1998 but was refused benefit on
the ground that,her income exceeded,her applicable amount. She appealed, arguing

-.that she was not an employed earner. during the half-term and therefore her earnings
were not to be. taken into account as income. The Workington social security appeal

'tribunal decided 'that she was an employed earner during the holiday and dismissed
her appeal. The claimant now appeals with the leave of a Commissioner.

4. By section 1(2)(e) of the Jobseekers Act 1995, it is a coridition of entitlement
to jobseeker's allowance that the claimant should not be engaged in remunerative
w'ork. By regulation 51 .of the Jobseeker's Allowance Regulations 1996,
remunerative work is work in'which the claimant is engaged on average for not less"
than 16 hours per week. Regulation 51(2)(c) provides that the number of hours:for.
which a person is engaged in work:is'o "be determined-

'where'the person works 'at a school or other,e'ducational establishment or at
some other, place of employment and the cycle of w'ork consists of one year
but with. school holidays or similar vacations during which he does no work,
by disregarding those periods and any other periods in which he is not
required to work".

Thus the number of hours worked is calculated by looking only at the number of
hours worked during term time. In Banks v. Chief Adjudication Officei [2001] UKHL
33, [2001] 1 W.L.R. 1411, the House of Lords held that, where a calculation under
regulation 51(2)(c) showed that the claimant was engaged in work for'at least 16
hours per week, the claimant was to'e regarded as:being engaged in'emunerative
work during the school holidays or similar vacations as well as during term time.

h
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5. I will assume for the purposes of this appeal that the claimant in the present
case;.;as correctly regarded as being engaged in emp.oyment for only 12 hours a
week during term-time, notwithstanding the fact that that figure represents only
contact time with students and does not take any account of preparation time. It
follows that she was not to be treated as being in remunerative work. However, had
she been engaged. in work for 16 hours a week or more during term time, regulation

51(2)(c) would have applied to her with the effect that she would have been treated as

engaged in remunerative work during holidays as well. If the child care centre was
neither a school nor some other educational establishment, it was "some other place of
employment" and the claimant had a cycle of work consisting of a year with school
holidays or similar vacations during which she did no work. The relevance of this
will become apparent later in this decision.

6. The Jobseekers Act 1995 provides for both contribution-based jobseeker's
allowance and income-based jobseeker's allowance. The claim in the present case
was for contribution-based jobseeker's allowance. Although most forms of income
are not relevant to entitlement to contribution-based jobseeker's allowance, a
claimant's earnings are. By section 2(1)(c) of the 1995 Act, it is a condition of
entitlement to contribution-based jobseeker's allowance that the claimant should "not
have earnings in excess of the prescribed amount". Section 4(1) provides that the
amount of contribution-based jobseeker's allowance is calculated by:

"(a) determining the age-related amount applicable to him; and

(b) making the prescribed deductions in respect of earnings and pension
payments."

Section 4(2) provides for the age-related applicable amount to be determined in
accordance with regulations. In this case, the age-related amount applicable to the
claimant was 250.35, by virtue of regulation 79(1)(c)of the 1996 Regulations.

By regulation 56(1) of the 1996 Regulations,

"[t]he prescribed amount of earnings for the purposes of section 2(1)(c) (the
contribution-based conditions) shall be calculated by applying the formula—

(A + D) —20.01

where—

A is the age-related amount applicable to the claimant in accordance with
section 4(2); and

D is any amount disregarded from the claimant's earnings in accordance
with regulation 99(2) (calculation of net earnings of employed earners)
or regulation 101(2) (calculation of net profit of self-employed earners)
and Schedule 6".

This has the effect of linking section 2(1)(c) with section 4(1) to the extent of making
the age-related applicable amount relevant to both provisions. Furthermore, if D is
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the amount"disregarded from..the claimant's earnings for the purpose 'of the. deduction
under section 4(2) and the "earnings" for the purpose of section 2(1)'(c) are the same
as those'hat would be deducted under section 4(lj(b) if no'part. of them was
disr'egarded, there would'e a further link b'ecause section 2(1')(c),wo'uld have the
effect that any person whose amount o'f jobseeker's allowance would by virtue of
section'4(1) be less than'nil would not entitled to jobseeeker's allowance at all"; That,
however, is not necessarily'hat was intended because it might have been considered
important —e.g:. for the purposes of deciding when jobseeking periods can be linked-
to enable a person to have an underlying entitlem'ent to a benefit notwithstanding that
the amount of e'arnings m'cans that no benefit is in fact. payable; 'A desire to keep that
distinction:may explain the extraordinarily convoluted drafting of'regulation 56.

h
1

8. In any event, the question for the tribunal was whether the claimant had
earnings relevant to either section 2(1)(c) or'section 4(1)(b).'".Tha't 'is'not.'uite th'

same as:th'e'uestion posed'by the adjudication officer becaus'e he o'.sh'e considered
what'"income"'the claimant:,had and regarde'd earnings as just a form'of income. That

's

appropriate for income-based jobseeker.'s allowanc'e- b'ut no't'contributi'on-based
jobseeker's allowance. Nor was it the question considered by the tribunal

because'hey

considered wheth'er or not the claimant was,an employed earner in'the week of
her claim.: It was not in':issue that the clai'mant did have-earnings and"that tho'se
earnings w'ere from employe'd earner's employment. The tribunal w'ere'plairily right
to consider that the claimant's contract of',;employment subsisted during the half-,.term
holiday but.that was not the question they'ad to'decide. The question pos'ed by the
legislation and by the facts of this case was whether any of 'the claimant's earnings
fell to be attribute'd to the period in respect of which the claimant claimed. It is not as
easy to find the answer to that question as one rriight have hoped.

9. Section 3'5(3) of the 1995 Act provides that:

I'[s]ubjectto any'egulations made for the purposes of this'ubsection,
"earnings" is to..be construed for the purposes of this Act in accordance with-
section 3 of the [Social Se'curity Contributions 'an'd Benefits Act 1992] and
paragraph 6 of Schedule 1 to this Act."

Paragraph 6 of S'chedule 1 to the 1995 Act'as no bearing on. this ca'se. Section
3(1)(a) of the 1992 Act.provides simply-that " earnings'ncludes any remuneration or
profit, derived from an employment".. Section .3(2) provides-for the making of
regulations for the computa'tion of earnings for the purposes of the:Parts I to. V of that
Act.'he relevant regula'tions are the Social Security (Contributions) Regulations
1979 and the Social Security (Computation of Earnings) Regulations. 1996. Both
those sets of Regulations make provision for the attribution of earnings to particular
periods. If the scope of Parts II and III of the latter Regulations is limited by the
terms of regulation 3(1), as I think'is.intended, they do not apply for the purposes of
Jobseeker's Allowance. Nor do: the former Reg'ulations. It is therefore necessary to
look in the 'Jobseeker's Allowance Regulations 1996.

10. There is provision in Part VIII of the Jobseeker's Allowance Regulations 1996
for the calculation of earnings, but that is only in relation to calculating a person'
"income"'for.='the purposes of income-based'jobseeker',s allo'wance, save to the extent
to which the p'rovisions are expressly applied for the purposes of section 4(1)(b) by

I
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regulation 80(1). There is nothing to show that those provisions are "made for the

purposes" of section 35(3) generally or that they apply for the purposes of section

2(1)(c). It therefore appears that there is no statutory provision for attributing

earnings to any particular period for the purposes of section 2(l)(c). That leaves

entirely open the question whether, for those purposes, a person "does not have

earnings in excess of the prescribed amount" in respect of'a period when he or she

does no work. I prefer not to express a view on this question because it was

overlooked by me until after the oral hearing and because it does not matter for the

purposes of the present claim whether or not the claimant had any underlying

entitlement to jobseeker's allowance.

11. As I have indicated, regulation 80(1) of the Jobseeker's Allowance

Regulations 1996 provides that:

"[t]he deduction in respect of earnings which falls to be made. in accordance

with section 4(l)(b) from the amount which, apart from this regulation, would

be payable by way of contribution-based jobseeker's allowance for any benefit

week is an amount equal to the weekly amount of the claimant's earnings

calculated in accordance with Part VIII (income and capital)."

The provisions of Part VIII are similar to provisions in the income support legislation

in respect of which it has been held in R(IS) 10/95 that, where a person is paid

monthly, the earnings are paid "in respect of' month. The same approach must

apply here. Therefore, by virtue of regulation 94(2)(a), the claimant's earnings for the

purpose of the deduction under section 4(1)(b) were to be taken into account oyer a

period of a month beginning with the first day of the benefit week in which the

earnings were due to be paid.

12. However, regulation 99(2) of, and paragraph 2 of Schedule 6 to, the 1996
Regulations provide that there shall be disregarded:

"[i]n the case of a claimant who, before the date of claim—

(a) has been engaged in part-time employment as an employed

earner ...,and

(b) has ceased to be engaged in that employment, whether or not

that employment has been terminated,

any earnings in respect of that employment except earnings to which

regulation 98(1)(b), (c), (d), (f), (ffj or (g) applies; but this paragraph shall not

apply where the claimant has been suspended from his employment."

If the claimant was to be regarded as having ceased to be engaged in part-time

employment during holidays without the employment being terminated, the

consequence of paragraph 2 of Schedule 6 would be that, because the claimant's

earnings did not fall within the exceptions, her earnings were to be disregarded for the

purposes of any claim during the holidays.
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13. Mrs Swainson submitted'that the claimant had not ceased to be engaged in
part-time work because she had an obligation to return'o work at the end of the hal'f-

term holida'y. I do rot accept.that submission. Paragraph 20 of Schedule 6: to the
Jobseeker's Allowance Regulations 1996 provides thai:-

I;

"[i]n this Schedule 'part-time employment'eans employment in which the
claimant is not to be tre'ated 'as engaged in remunerative work under regulation
52 or 53 (persons treated as en'gaged; or not engaged,"in remunerative work)."

That paragraph is not well drafted but.the reference to regulation-"52 seems to me to
make it plain that a person is to be 'regarded as engaged in part-time work in
circumstances where he-or she would be regarded as engaged, in remunerative work if
a greater number of hour's per week were worked. Regulation 52'(1) provides:

"Except in the case "of'a person on maternity le'ave- or.'absent from work
through illness, a person shall be't'reated as engaged in''remunerative work
during ariy period for which'e is absent from work referred to in regulation
51(1) (remunerative work) where the absence is either without good cause or

, by reason of a recognised, customary. or-.other holiday".

'hat 'provision w'ould be unnecessary if a p'erson on holiday. were 'to "be regarded as
'engaged in remunerative work purely because there was 'an obligation to return: to
work. So, too, would be the reference in paragraph 2 of Schedule 6 to'a person who is
suspended from employment. Furthermore, Mrs Swairison's approach would mean'-

.that a person wa's engaged in work during. periods'f sickness apart'from
dur'i'ng'olidays

and that would be wholly inconsistent with the approach'taken in
relation'o'ther

income-related benefits. A person absen't from, work during a period of
incapacity has alway's been eligible for income support or its predecessors. I regard it
as being clear that, 'except where provision is made to the contrary, a person is
engaged in remunerative work or part-time emplo'yment in a period only if a'ctually
working during. that period.

14. Contrary, provision is made in respect of holidays but it is unnecessary for me
to'decide whether school holidays can properly be regarded as-holidays in respect. of a
part-time trainer like the-present claimant. That 'is because the effect of..Banks v.
Chi'ef: Adjudication Officer is that a person-. is. to,be .regarded .as enga'ged:; in

employment during.the''whol'e of a cycle'of wo'rk to which regulation 51(2)(c) appli'es.
During these proceedings, the Secretary'of State for a longtime-.maintained a sta'nce''

that regulation 51 was concerned only with remunerative work and not with pa'rt'-time:

work. However, at the he'aring, Mrs Swainson resile'd"from that approach. I think she
was right to do so. It would be odd if "engaged in ...-employment". had'a different
meaning in paragraph 2 of Schedule 6 from the meaning. it has,in'aragraph'1'which
provides for earnings to be disregarded where a person has ceased to be engaged in
remunerative work)'and I do 'not consider that paragraph 20 contemplates any overlap
or gap between remunerative work and part-time empl'oyment.

15. 'It follows that the claimant in this case was to be treated as 'engaged in part-
time employment during the school half-term in respect.'of which she claimed benefit.
Therefore, the earnings that were attributable to: that period 'did not fall to-be
disregarded under paragraph -2 of Schedule 6 to 'the Jobseeker's Allowance

CJSA/3869/1999



j .

Regulations 1996. The amount of.those earriIngs,:-cal'cu ated as-a —weekly-'-figure -:—:.

greatly exceeded the age-related. amount applicable to the claimant. Consequently,

'even if the claimant was n'ot prevented by section 2(:1)(c)of the Jobseekers Act- 1995 .

.from having an. underlying entitle'ment to jobseeker's allowance during the half-term

holiday'in respect of which she;claimed, the amount. of benefit.to which she was:
entitled, under. section 4(.1) was nil.

16. - The tribunal did not ask themselves the right question"and I must the'refore set

aside'their d'ecision as being erroneous in point of law. However, I can'substitute my

own decision, which-is-to'..the'same pra'ctical,effect.

(signed) M. ROWLAND
Commissioner

:23 November 2001
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