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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1.
The claimant's appeal is allowed. The decision of the Lincoln social security appeal tribunal dated 4 March 1997 is erroneous in point of law, for the reasons given below, and I set it aside. I substitute a decision on the claimant's appeal against the adjudication officer's decision issued on 20 March 1996, having made the necessary findings of fact (Social Security Act 1998, section 14(8)(a)(ii)). My decision is that the claimant's was not entitled to income support for the periods from 28 February 1995 to 30 March 1995 (both dates included) and from 13 July 1995 to 3 August 1995 (both dates included), by virtue of the operation of the capital rule in section 134(1) of the Social Security Contributions and Benefits Act 1992, but is not precluded from entitlement by virtue of that rule for the period from 31 March 1995 to 12 July 1995 (both dates included). It remains for the Secretary of State to determine whether the claimant satisfied the other conditions of entitlement to income support for that period and, if so, the amount of her entitlement.

2.
In the light of a very helpful written submission on behalf of the Secretary of State, dated 18 August 2000, following a direction, and an equally helpful reply from the solicitors to the claimant's personal representative, dated 11 September 2000, I can give a very short decision in this case. The delay from the date of the solicitors' reply has, I am afraid, been extended by a period of sick leave.

3.
Separate income support claim forms for the claimant and her husband were received in the Department on 24 March 1995. Those claims have been treated as made on 28 February 1995. The claimant and her husband were then living in a nursing home. On the claim forms each was described as the other's partner. In my direction of 16 May 2000 I raised the question of whether they were living as members of the same household in the nursing home and so whether or not they counted as a married couple for income support purposes. However, in the letter of 11 September 2000 it has been specifically accepted on behalf of the claimant's personal representative that she and her husband were members of the same household in the nursing home.

4.
The claimant's husband died on 31 March 1995. The claimant and her personal representative were the executors under her husband's will. The husband's bank accounts were frozen. The claimant had no accounts in her own name. Probate of the husband's will was granted on 13 July 1995. The claimant was the sole beneficiary under the will. The claimant died on 3 August 1995.

5.
There was some delay while details of capital resources were obtained. On 6 February 1996 a letter was sent to the personal representative giving notice of a decision that he was not entitled to income support in respect of the claimant and her husband because their capital exceeded £8,000. The personal representative replied that the claimant's entitlement should not be precluded by the capital rule from 31 March 1995. a further letter was sent on 20 March 1996 effectively maintaining the decision because when benefit was first claimed capital exceeded £8,000. The personal representative appealed against that decision.

6.
The appeal tribunal on 4 March 1997 disallowed the appeal on the ground that the claimant's and her husband's capital exceeded £8,000 on 28 February 1995. The personal representative now appeals against that decision with the leave of the appeal tribunal chairman.

7.
It is plain that the appeal tribunal erred in law in failing to consider the circumstances down to the date of the hearing, as is accepted on behalf of the Secretary of State. That required the appeal tribunal to consider, in relation to the claimant's own claim, what her capital resources were throughout the period from 28 February 1995 to her death on 3 August 1995. For that reason the appeal tribunal's decision must be set aside.

8.
On the claimant's appeal against the adjudication officer's decision, the personal representative now accepts that as from 28 February 1995 until the date of her husband's death the couple's joint income had to be counted together and exceeded £8,000, so that she was not entitled to income support. I agree.

9.
The Secretary of State now submits that from the date of the claimant's husband's death to the date on which probate of his will was granted, although her rights under the will might have a market value, because they could be borrowed against, in the light of the freezing of the bank accounts her rights should be treated as having a value of nil. I accept that reasoning, which has the result that the claimant's entitlement to income support is not precluded by the capital rule for that period. In the circumstances, it is not necessary to investigate the speculative question of whether the claimant had any beneficial interest in the resources in the husband's name prior to her taking under the will. All of the husband's resources were regarded as passing under the will, and I accept that situation. The Secretary of State put the start of the relevant period at 1 April 1995, the day after the husband's death. I consider that it should start on 31 March 1995, as the husband's capital was not throughout that day to be treated as hers under regulation 23(1) of the Income Support (General) Regulations 1987. That is reflected in my decision in paragraph 1 above.

10.
The personal representative accepts that the claimant's capital exceeded £8,000 with effect from 13 July 1995, the date of the grant of probate, so that she was not entitled to income support from then until the date of her death. I agree, on the basis of the reasoning in the Secretary of State's submission of 18 August 2000.

11.
Accordingly, my decision is as set out in paragraph 1 above. As stated there, it will now be for the Secretary of State to calculate the amount of the claimant's entitlement to income support for the period from 31 March 1995 to 12 July 1995, provided (as appears likely to be the case) that the other conditions of entitlement are satisfied. I trust that there will be no disagreement about that calculation. If there is, the personal representative will have a right of appeal against the Secretary of State's further decision.


(Signed)  J Mesher    


Commissioner

Date: 16 November 2000






