CIS/519/2007

DECISION OF THE SOCIAL SECURITY COMMISSIONER

The request for an oral hearing

1. The respondent has requested an oral hearing, but I have concluded that I can determine this appeal without the necessity for such a hearing. The issues are sufficiently explained in the submissions before me to enable me to make a proper determination of this appeal.

My decision 

2. The decision of the tribunal of 28 July 2006 is not erroneous in law. Accordingly, this appeal is dismissed.

Background and context
3. This is an appeal by the Secretary of State in respect of a decision of the tribunal in favour of a citizen of the European Union who successfully challenged before the tribunal the determination that she had no right to reside in the United Kingdom.

4. The respondent, who was born on 2 January 1981, is a Dutch national of Somali origin. She has two children, born on 17 July 2001, and 4 October 2002. 

5. The respondent arrived in the United Kingdom on 1 June 2004. She worked as a shop cleaner from December 2004 until September 2005, and paid both national insurance contributions and income tax on her earnings. Her work ended in September 2005 when she was made redundant; her employer was for financial reasons cutting the size of the work force.

6. The respondent claimed income support for herself and her two children on 22 November 2005. 

7. The decision maker then determined that she was not entitled to income support because she had no right to reside in the United Kingdom.

8. The respondent appealed against that decision on the grounds that she remained a worker under European Community law.

9. The appeal came before the tribunal on 28 July 2006. The respondent attended with a representative and a friend. There was an interpreter. The Secretary of State was represented. The outcome was a decision that the respondent had a right to reside and so was entitled to income support.

10. The Secretary of State has appealed against the tribunal’s decision and the appeal now comes before me by leave of a Commissioner.

The grounds of appeal 

11. The appellant argues that the tribunal erred in law in determining that the respondent had retained her worker status. On a proper application of the law, such status was lost which meant that the respondent did not have a right to reside at the time she made her claim to income support.

Did the tribunal err in law? 

12. The tribunal’s reasons for its decision are sufficiently concise and to the point that they warrant quotation:

To have a right to reside for benefit purposes, [the respondent] has to meet the criteria within the Immigration Regulations to be treated as a qualified person or a work seeker. A qualified person included a worker. [The respondent] worked for 9 months from December 2004 to September 2005. This is not an insignificant period and cannot be treated as too short so as not to be considered genuine work. She therefore was a worker from December 2004 to September 2005. On losing her job she immediately looked for work. Unfortunately due to family responsibility she has been unable to find suitable work. She claimed Income Support 2 months later. I do not consider that in the period September to November, while continuing to look for work she can be considered to have lost her worker status. She remained a worker and is therefore a qualified person who is habitually resident here and is entitled to Income Support from 22 November 2005. The appeal succeeds.

13. In the circumstances of this case, the Immigration (European Economic Area) Regulations 2000, as amended, define who is a qualified person. Regulation 5(1) refers to a worker, who is defined in regulation 3(1) as a worker within the meaning of Article 39 of the EC Treaty.

14. The tribunal found as a fact that the respondent was a worker by reason of the work she did between December 2004 and September 2005. That finding is fully justified on the basis of the facts before the tribunal. The respondent’s status at this time does not appear to be disputed by the Secretary of State.

15. The crucial question then became whether the respondent retained her worker status when her employment finished. Though it is not stated in explicit terms, the tribunal appears to have accepted that the respondent became involuntarily unemployed. 

16. The Secretary of State’s arguments for the respondent’s loss of worker status are as follows. Firstly, the respondent severed her connections with the labour market by leaving her work in September and not registering the fact until November. Secondly, her loss of work was not recorded in the relevant employment office as being involuntary. Thirdly, the respondent did not claim benefit as soon as she was available for work. Fourthly, doubt seems to be cast upon the tribunal’s finding that the respondent continued to seek work.

17. A central aspect of this appeal is the effect of Article 7(1) of Directive 68/360/EC which provides:

1. A valid residence permit may not be withdrawn from a worker solely on the grounds that he is no longer in employment, either because he is temporarily incapable of work as a result of illness or accident, or because he is involuntarily unemployed, this being duly confirmed by the competent employment office.

18. The requirements of the Directive have been implemented in United Kingdom law by regulation 5(2) of the Immigration (European Economic Area) Regulations 2000, as amended, which provide:

(2) A worker does not cease to be a qualified person solely because—

(a) he is temporarily incapable of work as a result of illness or accident; or

(b) he is involuntarily unemployed, if that fact is duly recorded by the relevant employment office.
19. There is no other reference to recording procedures at a relevant employment office in the regulations. It seems that there is no procedure for having involuntary unemployment recorded within the Department (other than, by implication, where the issue arises in connection with a claim for a benefit).

20. I also observe that the provisions of Article 7(1) of Directive 68/360/EC relate to the withdrawal of a residence permit. However, I consider that the provisions in the Directive apply not only to circumstances where a person holds a residence permit as provided for in the Directive, but also reflect a general requirement of European Community law in determining whether a person retains their status as a worker under the EC Treaty on ceasing work: see Article 4(2) of the Directive and Case 48/75 Royer,  [1976] ECR 497, which confirm that the residence permit is merely evidence of a Community right to reside.

21. I do not consider that the gap of two months between the ending of the employment and the claim for income support precludes the respondent from retaining her status as a worker. The tribunal has found as a fact that the respondent was seeking other work.

22. I would find it very odd that a person could only retain their connection with the labour market by claiming a benefit. I do not consider that there is any direct or formal connection between claiming benefit and retaining worker status.

23. There appears to have been some concern about the respondent’s connection to the labour market as a consequence of her claiming income support rather than a jobseeker’s allowance. I observe that the respondent says that she applied for income support because that is what she had been advised to do.

24. I see nothing inconsistent in claiming income support and retaining worker status. It would be strange if the type of benefit claimed could alone determine whether a person is a worker. Indeed a person in receipt of income support could be a worker under Article 39 of the EC Treaty. Under the income support rules, a person is not treated as being in remunerative work unless they work for sixteen or more hours a week. A person working, say, fifteen hours a week could in very many circumstances bring themselves within the definition of a worker under Article 39 of the EC Treaty as interpreted in judgments of the Court of Justice of the European Communities.

25. In any event, it is clear in this case that the respondent would have been perfectly willing to claim a jobseeker’s allowance as distinct from income support, and only claimed the latter because she had been advised to do so. 

26. I also note the discussion at paragraph 12 of joined cases CH/3314/205 and CIS/3315/2005 in which it was conceded that a person could be a work-seeker notwithstanding that the claim was for income support rather than a jobseeker’s allowance.

27. Any question whether a claimant has severed their connection with the labour market is a question of fact for the tribunal in the light of the evidence before it. The tribunal in this case has concluded that the respondent was looking for work on the basis of the respondent’s own evidence to that effect. It follows that she retained her status as a worker, and so was a qualified person at the time of her claim for benefit.

28. The reasons given by the tribunal for its decision are essentially a more concise statement than my elaboration above. The tribunal’s findings of fact are entirely consistent with the evidence presented to it. The reasons for its decision show that the tribunal applied the correct legal test.

29. The tribunal might perhaps be criticised for awarding income support when the sole question before them was whether the respondent had the right to reside. But the Secretary of State has not taken this point, and I think there would be little merit in it. The formal decision of the tribunal is explicit in finding that the respondent had a right to reside as at the date of her claim for income support on 22 November 2005.

30. There is accordingly no error in the tribunal’s decision, and I dismiss this appeal.


(signed on the original)
Robin C A White



Deputy Commissioner
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