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Decision:





1.	My decision is that the decision of the Coventry Social Security Appeal Tribunal held on 8th December 1997 is not erroneous in point of law.





The appeal to the Commissioner





2.	This is an appeal to a Commissioner against the decision of the tribunal brought by the claimant with the leave of a Commissioner. The adjudication officer does not support the appeal.





The history of the case





3.	The decision under appeal to the tribunal was a refusal to review an earlier decision that Income Support of £15,115.68 had been overpaid to the claimant for the inclusive period from 21st September 1991 to 5th July 1996 as a result of his failure to disclose that his partner was receiving Retirement Pension.





4.	For convenience, I shall refer to the lady concerned as the claimant’s partner.





5.	The adjudication officer submitted to the tribunal that the overpayment had been wrongly calculated and invited the tribunal to substitute the amount of £15,103.46 for the inclusive period from 22nd September 1991 to 5th July 1996.





6.	The claimant attended and gave evidence at the hearing of his appeal. He was accompanied by a representative from his local Law Centre. His partner did not attend the hearing, but a record of an interview with her was in the papers. 





7.	The tribunal accepted the adjudication officer's submission and substituted the lower amount for the shorter period suggested. Nevertheless, it held that the overpayment was recoverable from the claimant by the Secretary of State. 





The questions before the tribunal





8.	Two questions arose before the tribunal.





8.1	Were the claimant and his partner an unmarried couple for the purposes of the Income Support legislation?





8.2	If they were, had the claimant failed to disclose that his partner was receiving a Retirement Pension? 





Unmarried couple





9.	"Unmarried couple" is defined by section 137(1) of the Social Security Contributions and Benefits Act 1992 as follows:





	"'unmarried couple' means a man and a woman who are not married to each other but are living together as husband and wife ...."





The significance of this question is this: if the parties were an unmarried couple, their entitlement to Income Support would be assessed jointly rather than separately. As the claimant was in receipt of Income Support at the time of the review, the burden was on the adjudication officer to establish that the parties were an unmarried couple.





10.	The same or similar language is used in other statutes. The same words are used in section 1(1A) of the Inheritance (Provision for Family and Dependants) Act 1975 and in section 1(3)(b) of the Fatal Accidents Act 1976. In the Rent Acts, there are provisions that depend on whether parties are members of the same family. Although the decisions of the courts under these other statutes are dealing with a different statutory context and, in the case of the Rent Acts, different wording, they provide valuable guidance on the general approach to take.





The same household





11.	Many factors have to be considered when determining if parties are living together as husband and wife. Few are capable of being decisive on their own. One is whether the parties live in the same household. 





11.1	It is only in the most unusual circumstances that parties who are not living in the same household can be living as husband and wife: see the judgment of Mr Justice Neuberger in Re Watson (Deceased) [1999] 1 Family Law Reports 878 at page 883. So, the fact that parties are not living in the same household is likely to be decisive. However, temporary absences from the shared accommodation do not necessarily show that the common household has been disbanded: see Mr Justice Neuberger at pages 882-882 and the decision of the Commissioner in R(SB) 19/85, paragraph 11. 





11.2	On the other hand, the fact that parties are living in the same household does not mean that they are living as husband and wife: see the judgment of Mr Justice Woolf in Crake v. Supplementary Benefits Commission [1982] 1 All England Law Reports at 498 page 502.





12.	In this case, the full statement of the tribunal's decision did not mention the existence of a shared household. On the evidence before the tribunal, there could be no doubt that the parties were living in the same household. So, the question for the tribunal was: were the parties living as husband and wife?. 





Living as husband and wife - the law





13.	The words “living together as husband and wife” are to be given their ordinary and natural meaning. They do not have a special meaning in their statutory context: see the decision of the Commissioner in R(SB) 19/85, paragraph 11. The most carefully formulated version of the question to be asked was set out by Mr Justice Neuberger in the context of the Inheritance (Provision for Family and Dependants) Act 1975 in Re Watson (Deceased), at page 883:





“When considering the question, the court should ask itself whether, in the opinion of a reasonable person with normal perceptions, it could be said that the two people in question were living together as husband and wife: but, when considering that question, one should not ignore the multifarious nature of marital relationships.”





This is very similar to the approach taken under the Rent Acts, where the question is framed as: how would the relationship be classified by “an ordinary man, cognisant of the relevant facts”? See the judgments of Lord Justice Oliver in Watson v. Lucas [1980] 3 All England Law Reports 647 at page 655 and of Lord Justice Cohen in Brock v. Wollams [1949] 1 All England Law Reports 715 at page 718.





14.	The precise significance of the wide variety of relationships that married couples may have is important.





14.2	There is no single model of the relationship of husband and wife by comparison with which a tribunal can decide whether the parties are living “as” husband and wife. It is an error of law to approach a case in this way.





14.2	It is also an error of law to reason that, because the relationship that the parties have formed is one that a married couple might have, they must be living as husband and wife. Taking this approach would produce the result that almost every relationship between a man and a woman who lived in the same household would be equivalent to that of husband and wife. 





So, the fact that the relationship is one that could exist between a married couple is a factor to be taken into account, but no more. 





15.	The Commissioners have laid down a number of factors (sometimes called “admirable signposts”) that must be considered when determining whether two people as living together as husband and wife: (i) the stability of their relationship; (ii) their financial arrangements; (iii) their sexual relationship, if any; (iv) whether they have children; (v) whether they hold themselves out as, or are seen as, a couple: see for example the decision of the Commissioner in R(SB) 17/81. These factors must be considered, but they must not be considered in isolation from their context. There is more to living together as husband and wife than these cold, observable facts. This is shown by some of the characteristics to be expected of a relationship of husband and wife listed by Lord Justice Waite in Fitzpatrick v. Sterling Housing Association [1998] 1 Family Law Reports 6 at page 19: mutual love, faithfulness, public acknowledgement, sexual relations, shared surname, children, endurance, stability, interdependence and devotion. It is only when the external aspects of the relationship are viewed in the context of the more emotional and less tangible side of the relationship that their proper significance can be determined. I believe that this is what the Commissioner meant in CIS/87/1993, paragraph 11 when he said:





“In my view the ‘admirable signposts’ place a wholly inadequate emphasis on the significance of the parties’ ‘general relationship’. Indeed, it is arguable that it is the parties’ ‘general relationship’ that is of paramount importance and that their sexual relationship and their financial relationship are only relevant for the light they throw upon the general relationship.”





If this is what the Commissioner had in mind, I respectfully agree. Of course, this does not mean that all of these characteristics must be present and it must be remembered that a couple may be living as husband and wife even though their relationship is unsatisfactory and unhappy.





16.	The significance of the external, observable facts of the relationship must also be determined in the context of the stage that the parties’ relationship has reached. Relationships are not static. All relationships have a beginning. Some have an end. Most that last for any length of time go through stages of development. The significance of a particular factor may vary according to the stage which the relationship has reached. For example: the financial contribution of the parties to the household may vary as children are born, go to school, grow up and eventually leave home. It is necessary to take account of how the relationship has developed to the stage that it has reached and how it appears to be developing. A change from one stage of a relationship to another does not necessarily involve that relationship ceasing to be equivalent to that of husband and wife.





Living together as husband and wife - the evidence





17.	The claimant accepted that he and his partner had had a relationship from 1969 to 1979 during which they had a daughter. The couple had lived together continuously since 1979, despite having moved house. The claimant had described the lady as his partner when he claimed Income Support in 1988 and when he claimed Housing Benefit in 1995. In 1995 he had also told the Department of Social Security that she had ceased work and had no income. Their latest home was rented in joint names. They had separate bedrooms and had not had a sexual relationship since 1979. The furniture was owned by both. They ate together if they were both at home. The claimant did the decorating, small repairs and the gardening. She did the laundry and the shopping, although he sometimes came to the shops with her. They shared the housework, cooking and washing up. She paid for the food and household items, and he paid the other bills. He also said that he bought his own toiletries. Although he enjoyed painting, they watched television together and went together for a drink or to visit relatives. He said that they shared accommodation for convenience and because it was cheaper than living separately. She wished to retain her independence and her separate finances, which was one reason why their relationship had foundered in 1979.





Living together as husband and wife - the tribunal’s reasoning





18.	I do not read the full statement of the tribunal's decision as rejecting the parties’ evidence about the observable facts of their relationship. The claimant did say that he had not claimed that they were a couple, but that their relationship was put into this category by the Department of Social Security. However, the Income Support claim form asked if he had a partner and gave a definition of that word. The claimant ticked that he did. He was not forced to do this. He could easily have said that he did not have a partner.





19.	So, essentially the task for the tribunal was not to find the facts, but to decide on the basis of the evidence whether the parties were living as husband and wife. The tribunal’s reasons emphasised the following: the continuity of the accommodation arrangements despite house moves; the lack of any satisfactory explanation for those arrangements in terms of age; the lack of any change in the couple’s financial arrangements before and after 1979; the manner in which the claims for Income Support and Housing Benefit were completed; the fact that the claimant’s partner had asked to be known by a surname which sounded the same as, and was only one letter different from, the claimant’s; the previous acknowledged relationship; the lack of a sexual relationship since 1979.





20.	The tribunal concluded that the parties were an unmarried couple.





Living together as husband and wife - the nature of the question





21.	Whether parties are living together as husband and wife is a question of fact and degree. This means that there is an element of judgment involved in deciding whether on a particular combination of facts the parties were living as husband and wife. 





22.	This has a significance for the way that Commissioners consider a case on appeal on a question of law. 





22.1	Often it will be possible for different persons to reach different judgments when applying the correct test to the same facts. Commissioners recognise this. They do not embark on the exercise of deciding what decision they would have reached on the same facts: see the judgment of Lord Widgery, the Chief Justice, in Global Plant Ltd. v. Secretary of State for Health and Social Security [1971] 3 All England Law Reports 385 at page 393. 





22.2	The most comprehensive statement of the cases in which a decision that involves an exercise of judgment will be in error of law is that of Lord Justice Bridge in Re F. [1976] 1 All England Law Reports 417 at pages 439 to 440. They are that the tribunal: (i) took into account an irrelevant consideration; (ii) failed to take into account a relevant consideration; (iii) applied the wrong principle; (iv) made a mistake in the balancing exercise to the extent that the weight accorded to a particular factor or a combination of factors was clearly erroneous; or (v) erred in law. Head (iv) means that the exercise of judgment will be erroneous in law if no tribunal acting judicially and properly instructed could have reached that conclusion: see the speech of Lord Fraser in G. v. G. [1985] 2 All England Law Reports 225 at page 229.





23.	The nature of the question also has a significance for the kind of argument that can undermine a tribunal’s reasoning. The answer to the question depends on the combined effect of all the relevant factors in their context and a tribunal’s explanation of the significance of each factor must be read in the light of the other factors and of their combined effect. So, isolating individual factors and arguing that the tribunal misinterpreted their significance is not an approach that is likely to identify an error of law. This is the approach taken by the claimant’s representative in this case and it is flawed.





�
Living together as husband and wife - was there an error of law?





24.	The full statement of the tribunal's decision does not show that the tribunal took into account an irrelevant consideration.





25.	The tribunal did not refer to the emotional side of the relationship. I have considered whether this shows that the tribunal failed to take into account a relevant consideration or applied the wrong principle. There is a limit to which it is possible to explain how a tribunal exercised its judgment to assess the overall significance of a combination of factors. There is a limit to which it is possible for the members themselves to understand the mental processes involved. It is not realistic to expect every single factor to be set out and its contribution to the decision explained. The law recognises this and does not require every process of reasoning to be set out: see the judgment of Lord Parker, the Chief Justice, in Mountview Court Properties Ltd. v. Devlin (1970) 21 Property and Compensation Reports 689 at page 692. However, it is not sufficient just to record the facts. Some explanation must be given: see the judgment of Mr Justice Holman in the Court of Appeal in B. v. B. (Residence Order: Reasons for Decision) [1997] 2 Family Law Reports 602 at pages 606 to 607. (The Commissioner in CIS/87/1993, paragraph 9 said that it was only necessary to record the facts, but that is in conflict with the decision of the Court of Appeal.) So, the tribunal’s reasoning must not be read as a comprehensive statement of every factor that was considered. Reading the reasons as a whole, the emotional aspect of the relationship as judged by the tribunal appears to me to underlie the explanation of the tribunal’s assessment of the significance of the observable facts of the relationship.





26.	The argument of the claimant’s representative on the appeal to the Commissioner shows that it may have been possible for some of the factors to have been differently analysed. However, given the nature of the balancing exercise, that is not sufficient to show that there was a mistake in that exercise.





27.	The conclusion reached by the tribunal was one that a tribunal, acting judicially and properly instructed on the law, was entitled to reach on the evidence. It is not necessary, or even relevant, for me to consider whether a differently constituted tribunal might have been entitled to reach a different conclusion.





28.	There is only one ground of appeal on this aspect of the case that needs to be dealt with specifically. The representative argues that there was no evidence to support the finding that the claimant had not made any representations to the Department of Social Security that he and his partner were not an unmarried couple. The claimant did assert in a letter that he had “always maintained that we do not live as man and wife.” However, he had completed the Income Support claim form identifying the lady as his partner without being forced to do so and despite the clear definition of that word on the form. The tribunal was entitled to reject his evidence. It obviously did so. It is not necessary to explain why every single piece of evidence was accepted or rejected. It is not necessary to explain an aspect of a decision if the reason for it is obvious. It is not necessary to explain every aspect of a decision that turns on the overall effect of numerous pieces of information of varying significance. There is no error of law on this count.





�
Breach of natural justice





29.	The other question for the tribunal was whether the claimant failed to disclose that his partner was receiving a Retirement Pension. It was accepted that this had not been reported, but there would be no failure to disclose if the claimant was not aware of the fact. 





30.	The tribunal found that he did know. The full statement of the tribunal's decision explains clearly why it made that finding. 





31.	The claimant’s representative argues that there was a breach of natural justice, because the tribunal “failed to take evidence from the appellant, the appellant’s representative or the presenting officer on these issues.” The representative also argues that tribunal should have adjourned to allow the claimant’s partner to be requested to attend to give evidence, although she had declined to attend on the ground that it was not her business. 





32.	A tribunal has to take an inquisitorial approach to the proceedings in order to ensure that the claimant has a fair hearing. What this requires depends on the circumstances of the case. The duty is at its highest in the case of an unrepresented and inarticulate party who does not understand the legal issues arising: see the decision of the Commissioner in R(I) 6/69, paragraph 7. If, as here, the claimant has a competent representative, the tribunal is entitled to rely on the representative to raise matters that the tribunal does not mention or to suggest that a witness be given a chance to attend. He did not do either of these things. There was no breach of the inquisitorial aspect of the tribunal’s duty. The claimant had a fair hearing.





33.	So far as the claimant’s knowledge of his partner’s finances is concerned, the tribunal’s decision on this point followed from, indeed was part of, its conclusion on the nature of the parties’ relationship. That was discussed at the hearing and that discussion embraced the claimant’s knowledge of his partner’s financial affairs. 





34.	So far as the attendance of the claimant’s partner is concerned, there was written evidence from her in the papers. Her statement of the observable facts of the relationship did not differ from the claimant’s, which the tribunal accepted. There was nothing to suggest that she could give evidence that might affect the decision. The key question for the tribunal was its analysis of that evidence. There was nothing to suggest that the claimant’s partner could make a particular contribution to that analysis.





Summary





35.	The tribunal analysed the evidence rationally and in accordance with common sense. It made findings of fact that were supported by the evidence.  It applied the correct law to the facts, and reached a decision that it was entitled to reach of those findings. It gave adequate reasons for its decision. There was no breach of the principles of natural justice. The tribunal’s decision is not erroneous in law.





Signed:	Edward Jacobs


		Commissioner





Date:		30th April 1999
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