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DECISION OF DEPUTY SOCIAL SECURITY COMMISSIONER

Decision

1.
The appeal is allowed.  The decision of the Bolton appeal tribunal of 24 March 2005 is erroneous in law.  I set it aside.  Under section 14(8)(a)(ii) of the Social Security Act 1998, I substitute the following decision for that of the tribunal, viz;

(i)
The income support paid to the claimant between 3 September 2002 and 29 August 2003 was overpaid.  It is recoverable from her by the Secretary of State.

(ii)
The case is remitted to the Secretary of State to calculate the amount of the above recoverable overpayment.  He is to do so within six weeks of his receiving this decision.

(iii)
In the event of the amount of the above calculation being disputed by the claimant, she is granted liberty to apply to a Commissioner (but only on issues of calculation) for a determination of the proper amount of the overpayment recoverable from her within three weeks of her being notified by the Secretary of State of his calculation carried out under (ii) above.
Background

2.
The claimant is a single parent responsible for three dependent children who reside in her household.  She has received income support from 8 February 1993.  On 14 June 2004, a decision maker, acting on behalf of the Secretary of State, held that she had been overpaid that benefit for the period between 3 September 2002 and 14 April 2004 and that the overpayment was recoverable from her because she had not disclosed that she had received student loans for the academic sessions 2002-2003 and 2003-2004 nor the amounts of those loans to the Department.

3.
The claimant appealed.  Her case was adjourned on 11 January 2005.  Thereafter the tribunal of 26 March 2005 allowed her appeal in part by reducing the period of the recoverable overpayment to one ending on 3 December 2003.  The claimant now appeals with leave of the tribunal chairman.  Her appeal is supported to some degree by the Secretary of State.  An oral hearing was granted by Mr Commissioner Williams at the request of the claimant’s representative.

The oral hearing

4.
The above hearing took place at Bury County Court on 1 February 2006 before me.  The claimant was present but did not participate.  She was represented by Ms C Ridyard, assisted by Mr P J Hill.  Both of these individuals are welfare rights officers with Bolton Metropolitan Council.  Mr H James, Solicitor, appeared on behalf of the Secretary of State.  All of these representatives made effective contributions to the legal debate.

Issues in the appeal

5.
There are two matters at issue in these proceedings.  Firstly, whether regulation 66A of the Income Support (General) Regulations 1987 which provides for the treatment of student loans for income support purposes is ultra vires and secondly, on the assumption that the above regulation is intra vires, what is the appropriate period for the calculation of the recoverable overpayment.

The vires issue

6.
In my view, the vires issue is logically the prior one.  Thus I deal with it first.  It was held by the House of Lords in Chief Adjudication Office v Foster, reported as R(IS) 22/93 that a Social Security Commissioner has jurisdiction to consider the vires of subordinate legislation.

7.
Student loans were introduced by primary legislation in the form of the Education (Student Loans) Act 1990, reproduced as documents 88-98.  Regulation 66A of the Income Support (General) Regulations 1987 was inserted into those regulations by regulation 5(7) of the Social Security Benefits (Student Loans and Miscellaneous Amendments) Regulations 1990 (SI No 1549 of 1990).  That statutory instrument is reproduced as documents 99-112.  It was made on 26 July 1990 and in most cases came into force on 1 September 1990.  It was made under social security legislation now consolidated in the 1992 Acts.  It was specifically approved by resolutions in both Houses of Parliament.

8.
It was not submitted on the claimant’s behalf that the amendments to the 1987 regulations effected by the 1990 regulations had been made in a procedurally irregular or inappropriate way nor that they exceeded the formal terms of the powers enabling subordinate legislation to be made in the field of income support.  Those powers are now contained in sections 124 and 136 of the consolidating Social Security Contributions and Benefits Act 1992, replacing equivalent provisions in the Social Security Act 1986.

9.
The main thrust of the objections taken on the claimant’s behalf to regulation 66A(1) of the Income Support (General) Regulations 1987, is that it provides that the amount of a student loan “shall be treated as income” for income support purposes and that this is so even if the loan  is not actually applied for and received by a claimant provided he could have acquired the loan by taking reasonable steps to do so.  It is undisputed that this is so.  It is the clear effect of regulation 66A(3)(b).  It must be stressed, however, that the claimant herself did actually receive student loans in the academic sessions of 2002-2003 and 2003-2004.  Her circumstances were therefore not covered by regulation 66A(3)(b) but rather by regulation 66A(1) read along with (3)(a).  Nonetheless, her representatives’ submissions focussed on what they argued was the compulsory nature of the treatment of student loans in regulation 66A.

10.
It was firstly contended that regulation 66A was “oppressive” in that it cut off access to the benefit of last resort in the circumstances described in paragraph 9 above and was thus ultra vires.  The concept of a regulation being oppressive appears to me to be a sub-head of the general heading of irrationality.  I reject this submission.  As mentioned in paragraph 7 above, the 1990 amending regulations were positively approved by Parliamentary resolutions.  Thus, a challenge to them as being ultra vires can only succeed on the grounds of irrationality, at the very best, in the extreme circumstances of them being made in bad faith or with an improper motive or their terms being manifestly absurd to such a degree that the Minister who made them could be said to have taken leave of his senses.  This was decided by the House of Lords in Hammersmith and Fulham London Borough Council v Secretary of State for the Environment [1990] 3 All ER 589.  Not a trace of anything approaching these extreme categories applies to the 1990 regulations.

11.
It was also argued that regulation 66A deprived the claimant of her entitlement to income support and should on that ground be held to be ultra vires.  Once again, I reject this submission.  The claimant’s entitlement to income support rests on secondary and not on primary legislation.  As a student who is a lone parent responsible for children in her household she is exceptionally within the conditions of entitlement to income support despite being in full time education.  This arises by virtue of regulation 4ZA(3)(b) of the 1987 regulations read along with paragraph 1 of schedule 1B to those regulations.  It cannot thus be said that rights granted under primary legislation were removed or abridged by the 1990 regulations which are obviously secondary legislation.  Also regulation 66A does not impact on the conditions of entitlement (in the strict legal sense of that term) to income support at all.  It rather relates to the assessment of Income and Capital for that benefit, as Mr James rightly submitted in response to the submissions from the claimant’s representatives.  This is clear from the placing of regulation 66A in the layout of the 1987 regulations.  As Mr James rightly pointed out, the claimant retained her condition of entitlement to income support explained above while receiving her student loans.  The reason why she should not lawfully have received that benefit had nothing to do with the provisions on conditions of entitlement but was rather because she did not qualify for income support once her true financial circumstances were fully known and the provisions for the assessment of her income were applied to her.  As Mr James rightly suggested, she is therefore in a closely analogous position to a student who is a lone parent responsible for children in her household but who is (or becomes) independently wealthy.  Such a person would also satisfy the conditions of entitlement to income support but not the provisions on assessment of capital and income for that benefit.  The correctness of Mr James submissions on this aspect of the case is demonstrated by the important concession made by the claimant’s representatives in oral argument that not every student who is a lone parent responsible for children in their household and therefore potentially entitled to an award of income support  would necessarily fail to gain that benefit if they are receiving a student loan.  Everything would depend on all their family and financial circumstances.  In other words everything would depend on the application to that student of the income assessment and calculation provisions rather than those on conditions of entitlement.  

12.
Thirdly, the claimant’s representatives argued that regulation 66A was made for an improper purpose by the relevant Minister.  I also reject that contention.  Rather, I consider that it was made for a proper purpose.  I accept Mr James’s submission in respect of the provisions of regulation 66A(3)(b), much criticised by the claimant’s representatives.  Firstly, he submitted, that provision does not actually make taking out a student loan compulsory in the fullest sense.  He conceded, however, that a student covered by regulation 66A(3)(b) would be very well advised to do so.  Secondly, he submitted that the above provision was made to secure equality among claimants.  Without it being there, some students eligible for income support could claim repayable student loans, perhaps on the basis of poor advice, and lose their state benefit whereas other students, in exactly the same situation, but perhaps better advised, could decline to apply for such loans and qualify to receive and rely on non-repayable income support instead.  In other words, in his submission, the provision under discussion was an anti avoidance provision.  It was made by ministers responsible for social security, not those responsible for education, under powers conferred by primary legislation relating to social security and not education.  It had the manifestly proper purposes of securing equality between benefit claimants and preventing abuses of the income support scheme.  I entirely agree.

13.
It therefore follows, for the reasons laid out in detail in the immediately preceding paragraphs, that I consider that regulation 66A is intra vires.  On this aspect of the case, the claimant’s contentions fail and I prefer those made on behalf of the Secretary of State.  I should add, in deference to the detailed written submissions of the Secretary of State adhered to by Mr James, that, in any event, I agree with the view of Mr Commissioner Rice expressed in paragraph 13 of R(IS) 16/95 that regulation 66A is a provision added to the 1987 regulations  “for the avoidance of doubt”.  In other words, in the case of those claimants to income support who like the present one, actually receive student loans, those loans would, if regulation 66A were not in existence, be classified as their actual income in their benefit calculation.  That proposition is also strongly supported by the decision of Mr Deputy Commissioner White in R(JSA) 4/04.

The period of the overpayment

14.
Given that I have held that regulation 66A is intra vires, that regulation fell to be applied in the assessment of the claimant’s income.  Thus the receipt of, and the amount of, her student loans were material facts which she was obliged to disclose to the Department.  Indeed, had the true position regarding those loans been known to departmental decision makers, the claimant would not have been paid income support at all from 3 September 2002 onwards.  The decision maker ended the period of the recoverable overpayment at 12 April 2004.  The tribunal shortened that period to one concluding on 3 December 2003 (document 54).  The Secretary of State now submits that it should conclude on 29 August 2003 (see paragraphs 16-19 of document 8)1.  The claimant’s representatives support that submission.

15.
I consider that it is expedient, in the interests of both parties, to make findings of fact based upon the submission from the Secretary of State referred to in paragraph 14 above.  I thus find in fact that, in an office visit which took place on 29 August 2003, the claimant disclosed to the local office of the Department for Work and Pensions dealing with her claim to income support that she was receiving student loans and also the amount of those loans.  I also find in fact, for the avoidance of doubt, that no disclosure of the above facts had been made by her prior to the above date in the period commencing with 3 September 2002, when she first received a student loan.

16.
For the sake of completeness, I record that, in answer to a question from me, Ms Ridyard informed me that the claimant had faced criminal proceedings in relation to the matters arising in this appeal but that the prosecution had dropped their case against her when it was called in the Crown Court on 11 November 2005.  Apparently a document was handed to the trial judge by prosecution counsel stating that the Department had always been aware of the true position in respect of the claimant’s student loans.  Despite investigations by the claimant’s representatives, it has proved impossible to retrieve that document.  In these circumstances, Ms Ridyard, candidly placed no reliance upon it and, rather, as stated in paragraph 14 above, explicitly concurred with the submissions of the Secretary of State relating to the cut off of the overpayment period.

Conclusion

17.
I thus decide that the income support paid to the claimant between 3 September 2002 and 29 August 2003 is recoverable from her by the Secretary of State under section 71 of the Social Security Administration Act 1992 on the ground of her failure to disclose the material facts of her receipt of student loans and the amount of those loans.  The case is now remitted to the Secretary of State to calculate the amount of that recoverable overpayment.  I accepted Ms Ridyard’s submission (from which Mr James did not demur) that I should make a direction as to the time in which that calculation should be carried out by the Secretary of State.  I consider that six weeks is a reasonable time for that purpose and I have so directed the Secretary of State within my decision laid out in paragraph 1 above.  In the hopefully unlikely event of a dispute on the calculation I have granted the claimant a limited right to apply to a Commissioner for an accurate determination of the recoverable overpayment.  The appeal thus succeeds in part.






(Signed)






A J GAMBLE






Deputy Commissioner






Date:  14 February 2006
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