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1.
I held an oral hearing at Cardiff of this appeal.  The claimant was represented by Ms Dawn Tindall of Triangle Legal Services, Cardiff and the Adjudication Officer was represented by Ms Juliet Hartridge of the Office to the Solicitor to the Departments of Social Security and Health.  I am grateful to both of advocates for their helpful submissions.

2.
The claimant is blind and is in receipt of income support.  Until January 1995 she lived alone and, for the purposes of calculating her entitlement to income support, was entitled to have a severe disability premium included in her applicable amount by virtue of paragraph 13 of Schedule 2 to the Income Support (General) Regulations 1987.  She then went to live with her daughter and her family.  Her daughter was also disabled and was in receipt of the highest rate of the care component of Disability Living Allowance but the claimant’s son-in-law was able bodied.  Their children were under the age of eighteen.  Paragraph 13(2)(a)(ii) to Schedule 2 to the 1987 Regulations made the condition of entitlement to severe disability premium that the claimant should have “no non-dependants aged eighteen or over normally residing with [her] or with whom [she] is normally residing”.  By virtue of paragraph 13(3)(a), no account is taken of the claimant’s disabled daughter but the question arises whether the claimant’s son-in-law is a non-dependant.  The term non-dependant is defined in regulation 3 of the 1987 Regulations, the material part of which provides:-


“(1)
In these regulations, ‘non-dependant’ means any person, accept someone to whom paragraph (2), (2A) or (2B) applies, who normally resides with a claimant or to whom a claimant normally resides.  


...


(2B)
Subject to paragraph (2C), this paragraph applies to - 



(a)
a person who jointly occupies the claimant’s dwelling and who is either - 





(i)
a co-owner of that dwelling with the claimant or the claimant’s partner (whether or not there or other co-owners); or 





(ii)
is jointly liable with the claimant or the claimant’s partner to make payments to a landlord in respect of his occupation of that dwelling;



(b)
a partner of a person to whom sub-paragraph (a) applies.


(2C)
where the person is a close relative of the claimant or the claimant’s partner, paragraph (2B) shall apply to him only if the claimant, or the claimant’s partner, co-ownership, or joint liability to make payments to a landlord in respect of his occupation, of the dwelling arose either before 11 April 1988, or, if later, on or before the date upon which the claimant or the claimant’s partner first occupied the dwelling in question.”

By regulation 2(1), a son-in-law is a “close relative”.

3.
The evidence before the Adjudication Officer (who did not consider the issue until 1996 due to a failure to refer any question for determination following the suspension of payment of part of the claimant’s income support from 13 January 1995) was to the effect that the claimant was a local authority tenant at her former home until 22 January 1995.  On 16 January 1995 she moved to her daughter’s house and she and her daughter became joint local authority tenants of her new accommodation with effect from 23 January 1995.  The Adjudication Officer concluded that, for the purpose of regulation 3(2C) of the 1987 Regulations, the claimant’s joint liability to make payments to the local authority arose was after the date she first occupied her new home.  Accordingly, until she decided that the claimant’s son-in-law did not fall within the scope of regulation 3(2B)(b) and was therefore a “non-dependant” who was normally residing with the claimant 16 January 1995 so that she was not entitled to include a severe disability premium within her applicable amount from 13 January 1995.  The claimant appealed that the tribunal dismissed her appeal on 19 July 1996 and she now appeals against the tribunal’s decision with the leave of a Commissioner.

4.
In her original grounds of appeal, Ms Tindall submitted that the tribunal erred in finding the claimant “occupied” her daughter’s home before she became a joint tenant on 23 January 1995 because she remained a tenant of her old home and was transferring her belongings during that period.  It is not disputed that the claimant slept at her daughter’s home from 16 January 1995.  In her second submission, replying to the Adjudication Officer, she repeated that point and submitted that the tribunal erred in finding, in effect, that the claimant took up occupation “when she moved into live there”.  She then provided further evidence and referred to the summary of Brown v Brash & Ambros [1948] to KB247 in Hill & Redmond landlord and tenant.  Ms Hartridge submitted that the Brown v Brash & Ambros was the authority against Ms Tindall’s first action because it was held their that whether or not a person is occupying the premises “is a matter of fact and of degree” and did not depend solely on whether the occupant was the tenant.  She submitted that “occupied” did not have a technical meaning but was to be construed in a practical way and that that submission was supported by consideration of the purpose of regulation 3(2C) as shown both by its contexts and their reportedly Social Security advisory Committee under section 10(3) of the Social Security Act 1980 on the amending regulations which introduced the provision (Cm1694).  By contrast, she submitted that the phrase “jointly occupies” as used in regulation 3(2B) had been held in Bate v Chief Adjudication Officer [1996] 1WLR814 to involve a legal relationship rather than merely factual co-residence.  Therefore she submitted, on the evidence before them the tribunal were entitled to find the claimant occupied her new home from 16 January 1995 but became jointly liable to make payments to a landlord in respect of her occupation only on 23 January 1995.

5.
To a substantial extent, I accept Ms Hartridge’s submissions.  In argument, I suggested that “occupied” as in “first occupied” was to be construed in a different sense from “occupies” as in “jointly occupies” but, on reflection, I am not sure that is so forth.  Clearly the “first” occupation must be capable of being different from the “joint” occupation, but it seems to me that it is the word “joint” that implies the legal relationship identified in Bate, rather than the word “occupies”.  The distinctive feature is that two occupants are bound together in a legal relationship with the third party from whom they hold possession.  The nature of the legal relationship with the third party is not important provided that there is a joint relationship rather than two or more separate relationships.  That may imply that a person who “jointly occupies” property will do so on terms to a degree of formality that may have been lacking when a person “first occupied” property but it does not imply any distinction in the concept of occupation itself.  In any event, I accept Ms Hartridge’s submission that the claimant in the present case is not “jointly” occupy her new home until she became a joint tenant with effect from 23 January 1995 but that the question when she “first occupied” the home must be considered as a practical matter that must not depend on the existence or otherwise of a tenancy.

6.
What, then, amounts to occupation?  In Brown v Brash & Ambros it was held that a tenant held premises if in possession of them, although a temporary absence would not necessarily lead to the conclusion that the tenant had ceased to occupy the premises.  In the context of regulation 3 the Income Support (General) Regulations 1987, any in possession need not be exclusive and occupation is that their licence is sufficient.  On the other hand, just as a temporary absence may not cause occupation to cease, so temporary presence - for instance, as a guest - does not in my view amount to occupation.  It seems to me, that in this context, where we are concerned with people who normally reside together, the claimant is to be regarded as having “first occupied” his or her home when he or she first normally resided there.

7.
Occupation - or residence - is clearly a question of fact and of degree, as is held to have been the case   n Brown v Brash & Ambros.  However, that does not mean that it is a question of pure fact in the sense that administrative lawyers use the phrase to distinguish such questions from questions of law.  Whether a tribunal’s findings of primary fact justify a conclusion that the claimant was or was not occupying premises is a question of law as is the question as to whether the tribunal took into account all of the relevant considerations.  A tribunal cannot, however, be said to have erred in law if their findings and conclusions were justified on the evidence before them and is shown to be unjustified only on further evidence produced after the hearing, and if there was some failure on the tribunal’s part to properly investigate the case.

8.
It is therefore worth some considerable hesitation that I conclude that the tribunal sitting on 19 July 1996 erred in law.  I acknowledge that I have had the advantage of submissions on behalf of the claimant from Ms Tindall and that those submissions have been made in the context of further evidence.  However, most of the material evidence was before the tribunal.  The claimant’s note of evidence records the claimant’s son-in-law as saying:-


“Joint-tenancy started 15.1.95.  For administrative purposes tenancy not given to end of week.  Produces letter from Council the right to buy and discount.  Until 23.1.95 all benefit and Council Tax payable in respect of old address.


....


[The claimant] did everything she needed to do.  It was Council who said they could not give tenancy until 23.1.95.  She had contracted verbally to be a joint tenant.”

The letter to which reference was made was a hand written letter from a housing officer of the City of Swansea dated either 15 January 1995 or 16 January 1995 in the following terms:-


“The right to buy 


I confirmed that any discount you have accumulated for the right to buy purposes remains with you.  Should you wish to exercise this right on the purchase of a future property (Council) this discount will still apply as long as you are a tenant at this property.”

The tribunal will also supply the copy of the tenancy agreement in respect of the joint tenancy which was signed by the claimant and her daughter on 8 March 1995 although it was an agreement to accept the tenancy from 23 January 1995.  The effect of the evidence was show that, apart from the formal signing of the tenancy agreement, there had been a substantial amount of discussion and agreement between the claimant and the City of Swansea Housing Department before she ever moved to her daughter’s home.  That is an important point the significance of which, was, in my view, was underestimated by the tribunal.

9.
Ms Hartridge stated that the purpose of regulation 3(2C) was that the 1987 regulations was to prevent entitlement to his severe disability premium from being artificially created through contrived tenancies.  I agree, but it is aimed at preventing joint tenancies contrived by people who are already residing together.  In the present case, it is clear that the arrangements of the tenancy were made before the claimant moved and, even if the claimant had in mind preserving her entitlement to severe disability premium by becoming a joint tenant, she had other perfectly good reasons for doing so because she would reserve her rights under the housing act both to a discount should she wish to buy her home and the security of tenure.  The move and the creation of the joint tenancy were inexplicably linked.

10.
I do not accept Ms Tindall’s submission that the claimant could not have been of occupation of her new home whilst she still held the tenancy of her old home because a person may occupy - or reside at - more than one place at a time.  I am told that during the week from 16 January 1995 to 22 January 1995 the claimant was moving her belongings from her old home to her new one and that she had given up one key of her old home so that the new occupier would have access to decorate it.  Contradictory submissions have been made as to the firmness of the agreements of the City of Swansea before 16 January 1995.  However, they seemed to have been sufficiently firm to enable the council to allocate the claimant’s old home to another prospective tenant and for the claimant to feel sufficiently secure as to give notice of surrender of her tenancy and to start moving out.  The claimant’s daughter clearly indicated her consent, at least to the claimant to becoming a joint tenant of her home.  By 16 January 1995, it would probably have been extremely difficult for any of the parties properly to back out of the arrangements had they wished to do so and when the claimant started sleeping at her daughter’s house she no doubt expected that she would continue to do so for the foreseeable future.  However, it does not seem to me to follow that she completed the process of taking up residence of finally becoming an occupier of the home until 23 January 1995.  In the particular circumstances of the case, it is highly artificial to say that the claimant joint liability to make payments to the City Council arose after she occupied the new dwelling.

11.
Accordingly, I allow the claimant’s appeal.  I set aside the decision of the Swansea Social Security Appeal Tribunal dated 19 July 1996 and I substitute my own decision which is that the claimant is entitled to include a severe disability premium within her applicable amount for the purposes of calculating her entitlement to income support from 13 January 1995.
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