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SOCIAL SECURITY ACT 1986

SOCIAL SECURITY ADMINISTRATION ACT 1992

APPEAL FROM DECISION OF SOCIAL SECURITY APPEAL TRIBUNAL ON A QUESTION OF LAW

DECISION OF THE SOCIAL SECURITY COMMISSIONER

Name: 

Social Security Appeal Tribunal: Norwich Case No: 2/10/6500

[ORAL HEARING]

1. This is a claimant's appeal, brought by leave of the chairman of the social security appeal tribunal, against a decision of that tribunal dated 6 November 1990 which confirmed a decision issued by the adjudication officer on 8 May 1990. My own decision is as follows:

(1) The aforesaid decision of the appeal tribunal is erroneous in point of law and is set aside.

(2)
It is expedient that I should make fresh and/or further findings of fact and in the light thereof give the decision which I consider to be appropriate.

(3) The capital investment bond ("the Bond") which the claimant on 10 April 1987 procured from The Standard Life Assurance Company ("Standard Life") was a policy of life insurance within the meaning given to that phrase in regulation 2(1) of the Income Support (General) Regulations 1987 ("the General Regulations").

(4) Accordingly, pursuant to paragraph 15 of Schedule 10 to the General Regulations, the surrender value of the Bond fell to be disregarded from the calculation of the claimant's capital under regulation 46(l) of the General Regulations.

(5) In consequence, the claimant is entitled to income

support from 30 April 1990 until the date when she redeemed the Bond. (Save that it appears to have been in 1990, I cannot better particularise that latter date - but it must, I apprehend, be readily ascertainable.)

(6) The adjudication officer shall compute the arrears of income support thrown up by this decision and shall attempt to agree the same with the claimant's representative, alternatively with the claimant herself. In default of agreement, either party shall be at liberty to restore this appeal before me for final determination.

2.
As my outline of the narrative will reveal, this case has considerable complexities. It will be seen that in the course of that narrative the claimant resided, from time to time, in no less than seven different properties; and that she had a relationship with four different men. One of those men was - until the claimant divorced him - her lawful husband. The claimant went through a form of marriage with one of the others - but she obtained an annulment when it transpired that the man already had two "wives". (He was not a muslim.)

3.
I held an oral hearing of the appeal on two widely separated days. Upon both those days the claimant was most ably represented by Mr P Charlton, a welfare rights adviser from the

Norwich Advice Services.
Mr Charlton quite obviously put his back into preparing and presenting the claimant's case. He was of considerable assistance to me; not least in preparing a written summary of the relevant chronology, parts of which I have unashamedly adopted in my own summary of the narrative.
I must also pay my sincere tribute to the two representatives of the

adjudication officer.
On the first day of the hearing (which was as long ago as 12 October 1992) the adjudication officer was represented by Mr G Roe, of Central Adjudication Services, Leeds. With that objectivity which I have long since come to take for granted from those who represent the adjudication officer, Mr Roe identified an issue of law which had hitherto escaped the notice of everyone who had dealt with this case - and which was of potential assistance to the claimant. That issue could not, however, be adequately dealt with upon the basis of the material

which was before us on 12 October 1992.
It was, in fact, the issue to which sub-paragraph (3) of paragraph 1 above is directed. At the first hearing we did, however, go carefully into the other aspects presented by this appeal. On 13 October 1992 I issued a long direction in which I indicated the further information and further documents which Mr Roe should attempt to procure. I pay unreserved tribute to the diligence of his efforts in difficult circumstances. On 3 December 1992 I issued a further direction in which I indicated further investigations called for by what Mr Roe had already ascertained. The upshot was that I directed that there should be a second day's hearing. On that second day, the adjudication officer was represented by Mr N Butt, of the Office of the Solicitor to the Departments of Health and Social Security. Mr Butt is well known to me; and he was his usual genial and helpful self. He assisted

me by furnishing in advance of the second day's hearing a full and helpful analysis of the question: Was the Bond a policy of life insurance? Before I turn to the narrative, I wish to make it quite plain that that question was never put to the appeal tribunal; and even if it had been, there was not before the appeal tribunal anything approaching the relevant information which is now before me.

Outline narrative

4.
The claimant is now aged about 55. She has a dependent son, Paul, who was born in September 1980. On various occasions since 1971 she was in receipt of supplementary benefit. It appears that she last claimed supplementary benefit on 22 August 1986; that that benefit merged into income support; and that payment was continuous until 29 April 1990. After her experiences of the male sex, it would be unsurprising if the claimant did not 

entertain a very low view of that sex.

5.
In 1957 the claimant married a man to whom I shall refer as "Mr H".
Three children were born to that marriage. However, only the youngest, Annette born in January 1966, figures in the narrative.

6.
In 1973 the claimant divorced Mr H on the grounds of mental and physical cruelty and of his adultery. The claimant stayed on in the matrimonial home, to which I shall refer as "No 106, Norwich". No 106, Norwich was wholly settled upon the claimant, but it was the subject of a mortgage in a sum about £3,000.

7.
In 1979 the claimant met a man to whom I shall refer as "Mr L". Mr L never lived with the claimant; but Paul is their son. In 1981 the claimant sold No 106, Norwich for £20,000. She bought another house, to which I shall refer as "No 120, Norwich", for £17,000. (The balance between the two prices went on legal fees.)
Her relationship with Mr L continued.

8.
In 1982 or 1983 the claimant sold No 120, Norwich for £17,500. For that same price she purchased yet another house in Norwich ("No 37, Norwich").

9.
In 1984 Annette, then aged 18, left home. She married Mr L. That marriage was quite unknown to the claimant until she was informed thereof by Mr H.
The claimant says that it has "transpired" that Annette had been sexually abused by Mr L since she was aged 14; but I am certainly not to be taken as making any finding upon that.

10. By 1985 yet another man ("Mr A") had come upon the scene. No37, Norwich was sold for £17,500. Mr A and the claimant, in their joint names, purchased a house in Mildenhall ("the Mildenhall house"). The purchase price was furnished from -

(a) the claimant's capital;

(b) some of Mr A's capital; and

(c) a mortgage.

The pair moved in. But in August 1985 Paul became ill. The claimant further states that she was abused by Mr A; but, again, I am not to be taken as making any finding upon that. What is certain is that the claimant then returned to Norwich to live with her mother. She was accepted as homeless by the Norwich City Council. She was provided with accommodation at a still further house in Norwich ("No 99, Norwich"). Such capital as she had ever had, however, remained tied up in the Mildenhall house.

11. Early in 1986, whilst she was living at No 99, Norwich, the claimant met a man to whom I shall refer as "Mr K". On 21 July 1986 the claimant went through a form of marriage with Mr K, who by then was also living in No 99, Norwich.

12.
In August 1986 Mr K, with the assistance of a 100% mortgage, purchased a house in Norwich, to which I shall refer as "No 10, Norwich". Mr K and the claimant quit No 99, Norwich, and moved into No 10, Norwich. On 22 August 1986 the claimant made a claim for supplementary benefit - and that benefit was put into payment. But, yet again, the claimant's luck with men was zero. By September 1986 the claimant had learnt that -

(a) Mr K was a schizophrenic; and

(b) she was his third so-called wife.

Mr K locked the claimant out of No 10, Norwich.
The claimant returned to live with her mother. The Norwich City Council put the claimant in touch with the North British Housing Association; and the upshot was that as from 8 September 1986 the claimant had a tenancy of yet another house in Norwich ("No 29, Norwich"). She has lived at No 29, Norwich ever since.

13. In June 1987 the claimant obtained an annulment of her "marriage" to Mr K. She appears to have received a settlement in the sum of £1,250 in respect of the costs of the honeymoon and of minor household goods.

14.
Early in 1987 the Mildenhall house was sold.
In March 1987 a financial settlement was agreed. The claimant received £16,914.40. From that sum certain statutory costs in respect of legal process were due to be paid to the Law Society. The claimant received the sum; and on the same day purchased the Bond, for the sum of £16,047, from Standard Life. She was at that time being advised by an independent financial adviser, to whom I shall refer as "Ms P". In the context of this case, I am not alone in questioning Ms P's competence.
The claimant's account is as follows:

(a)
She was anxious about Paul's future.
(He was only 61/z at the time.)
It appears that Mr L and Annette had made application to a court for access to Paul; but

that the court had refused such access. The claimant says that she was frightened that if she were to die, Mr L (Paul's father) would be awarded custody of Paul. She wished to make financial provision for Paul; but to have that provision in a form which would prevent Mr L from getting his hands on the relevant money before Paul came of age and could lawfully deal with his own affairs. The claimant says that she told all this to Ms P; and that Ms P advised the purchase of the Bond. What exactly went through Ms P's mind, I cannot say. What is certain is that -

(a) the Bond was in the claimant's sole name;

(b) Standard Life was wholly unaware that any other party had an interest in the Bond; and

(c)
consequently, the claimant was at liberty to redeem the Bond, in part or in whole, whenever she chose so to do.

(When I come to my analysis of the legal issues, I shall go into the terms of the Bond in more detail.)

15. Apart from the life insurance policy issue, I shall below be discussing the claimant's contention that she was merely a trustee of the Bond on behalf of Paul, the beneficiary. That may well have been her intention. If it was, I cannot think why Ms P did not advise the establishment of a fully documented trust. I return to Ms P when I discuss the trust aspect; but I must here make clear that not one word of those transactions was disclosed by the claimant to the Department of Social Security. Indeed, it was not until the end of January 1990 that those matters came to the Department's notice.

16. By the decision issued on 8 May 1990 the adjudication officer decided that the claimant was not entitled to income support as from 30 April 1990 since she possessed capital in excess of £8,000. It was the Bond - and the Bond only - that led to that decision. Standard Life had put the redemption value of the Bond, as at 10 April 1990, at £16,047.00.

17. The claimant appealed to the appeal tribunal. Her letter of appeal, dated 25 June 1990, was lengthy. I need here refer only to two items from that letter:

(a) The claimant said that Ms P would corroborate the claimant's account in respect of the Bond and "would be available to testify at the tribunal if that is required".

(b) The claimant alleged that the Department had "intervened directly" with Ms P, without the claimant's authority or knowledge, instructing Ms P not to proceed with the claimant's instructions that the money received in redemption of the Bond should be placed in

a properly documented trust for the benefit of Paul until he attained his majority.

18. On 11 September 1990 the Department wrote to the claimant a letter of which the opening paragraph read thus:

"The Adjudication Officer has decided that Supplementary Benefit has been overpaid to you from 13/04/87 to 23/04/90 amounting to £7321.22 and that this sum is recoverable from you."

The whole of the remainder of the letter was in standard form, dealing with the claimant's rights of appeal, methods of repayment and the like. The opening paragraph itself is inept; supplementary benefit disappeared with effect from 11 April 1988. Most of the alleged overpayment, consequently, must have been by way of income support. The recorded decision, moreover, makes no reference to the review and revision processes demanded by subsection (4) of section 53 of the Social Security Act 1986. No overpayment/recoverability issue is before me, however. I carry this aspect of the case no further.

19. The appeal tribunal sat on 6 November 1990. The claimant attended and gave evidence. At that time she was in part-time employment; and she was represented before the appeal tribunal by her then employer. The tribunal was told that between 20 November 1987 and 22 February 1989 the claimant had made four withdrawals from the sum represented by the Bond. The total sum thus withdrawn was £3,469.23, the whole of which sum had gone to discharge legal costs for which the claimant was responsible. (The dates and the amounts of the respective withdrawals were particularised.) She told the tribunal that when she had received the E16,914.40 she did not disclose that fact to the Department because "she was too concerned to safeguard her son and she acted on [Ms P's] advice". The appeal tribunal confirmed the decision of the adjudication officer (see paragraph 16 above). In its reasons the tribunal recorded that it was "in no doubt that for very good underlying reasons [the claimant] has a special concern to try and ensure that her son Paul is as well provided for as possible". However, the reasons continue thus:

"Tribunal regard her attempt to create a Trust for Paul as wholly laudable but regrettably it seems clear on her evidence that her intentions and actions were not supported by good advice."

The tribunal had regard to what was said in R(IS) 1/90 (to which decision I return below) and considered itself bound thereby. It stressed the fact that there was nothing whatever by way of contemporaneous documentation to evidence the alleged trust. The final sentence of the reasons in respect of the trust issue reads thus:

"Although the Appellant had earmarked the money to safeguard her son's future the situation was like an uncompleted gift and there was insufficient evidence of a declaration of

trust."

The fact that Ms P did not attend the appeal tribunal hearing (cf paragraph 17 above) can hardly be overlooked. At the end of the hearing the claimant's then representative applied for leave to appeal to the Commissioner and the chairman granted such leave. (That is plainly recorded on the manuscript form AT3; but it does not appear on the typed version.) In her submission dated 2 April 1992 the adjudication officer now concerned did not support the claimant's appeal. She, too, relied upon what had been said in R(IS) 1/90. She did not deal with the Bond/life insurance policy issue - for the simple reason that at that stage no one had mentioned that issue.

Was there a Trust?

20.
It was clear to me that Mr Charlton had brought substantial care and no little research to the preparation of his submission on this topic. He cited a number of cases (to some of which I refer below) from the general law pertaining to trusts. In the end, however, I share the view of the appeal tribunal that the claimant's case founders upon the lack of -sufficiently cogent evidence of a declaration of trust. I consider that the appeal tribunal was justified in finding a parallel with the facts in R(IS) 1/90.
In that case the claimant, who had received a substantial sum by way of a redundancy payment, had transferred (.6,000 into a high interest bank account, which account was in the claimant's name. The claimant's son was studying medicine in France. The claimant's case was that, being fearful of not obtaining future employment, he was anxious to make such provision as would ensure that his son's studies should not be interrupted. He claimed that, although the money in the high interest account stood in his name, he nevertheless held it on trust for his son beneficially. In consequence - it was argued - that sum did not constitute any part of the claimant's resources. It was not in dispute that there was no formal deed of trust, or, for that matter, any other document unequivocally indicating that the money was held on trust. It was the claimant's case that he had not established an account in his son's name or paid the money into his son's existing account because he wished to ensure that his son did not misuse it. On a number of occasions the claimant had stated that the money in the high interest account was solely for the benefit of his son. I quote from the Commissioner's decision:

"Clearly, he earmarked it for his son's education, but there was nothing to suggest that he had renounced ownership and control of it. It was still in his own name, and he had executed no document and had made no oral statement indicating that the beneficial interest had passed, and that it was no longer open to him to apply the money for some other purpose than that of his son's education. Manifestly, the tribunal were not satisfied that there had been a declaration of trust, and I think they were entitled to take that view." (From paragraph 6)

"I consider that I should be very slow to conclude that a person had in effect given away his property, either by direct transfer or by declaration of trust, in the absence of a clear indication to that effect. This is particularly the case with non-sophisticated people. I think the average father who had earmarked funds for his son's education, and had stated that they were to be so used, would be somewhat startled if he were told that the effect of this was that he had renounced all entitlement to the property in question. No one should be treated as having voluntarily given up a proprietary interest in property in the absence of the clearest indication that that was his intention." (From paragraph 7)

"Accordingly, I am satisfied that there was no declaration of trust nor, for that matter, a gift. The claimant retained his proprietary interest in the money, and it was always open to him to dispose of it as he wished. I see nothing wrong with the tribunal's conclusion." (Paragraph 9)

21. I respectfully agree with all that is there said by the Commissioner. Trusts cannot, of course, be created entirely subjectively - simply by the internal workings of the settlor's mind. Words are necessary; but, unless the subject of the trust is land, those words are not required to be in writing. And technicality of expression is not necessary:

"No particular form of expression is necessary for the creation of a trust, if on the whole it can be gathered that a trust was intended ... A trust may thus be created without using the word 'trust', for what the court regards is the substance and effect of the words used." (Snell's Equity, 29th editn, page 113)

22. As I have said, this claimant's difficulties are primarily evidential. The only party to whom she claims to have made her declaration of trust is Ms P; and Ms P has proved something of a broken reed. Her sole 'contribution to the evidence is a document dated 26 April 1990. Quite apart from the fact that the photocopy before me is very poor, it seems an unimpressive document to have emanated from a professional independent financial adviser. There is no printed letter heading; and Ms P's manuscript consists of block capitals. I set out so much of the document as I can read:

"To whom it may concern:​

I wish to confirm [the claimant] invested £17000, April 10th 1987 in an investment bond, for the benefit of her son Paul.

Because she is a single parent she was extremely concerned should something happen to her so we discussed the best possible place to deposit it.

Please note any monies taken out was only for the legal fees and I truly state this money was meant only for ... [illegible] ... and in no way did she ... [illegible] ... anything wrong ... [illegible]."

Whatever one inserts where that document is illegible - and there is room for only two or three words in each of the relevant places - there is nothing in the document to show that the claimant unequivocally renounced beneficial interest in the Bond or in the sum represented thereby. She certainly did not renounce her interest in the sums which were later used to discharge legal costs which she had incurred. But the situation goes beyond that. I cannot see that she had unequivocally renounced her beneficial interest in any part of the money represented by the Bond. It is possible, of course, that the claimant said more to Ms P than Ms P has recorded in the aforesaid brief document. But Ms P has certainly not come forward to say so. I have already referred to her absence from the appeal tribunal hearing.
On the form OSSC 3 which Mr Charlton signed on behalf of the claimant on 8 July 1992, the request for an oral hearing before the Commissioner was supported by this passage:

"Evidence from the appellant and from witness [Ms P], the financial adviser, can better be understood in the context of a resulting trust if given directly to the Commissioner."

And paragraph 2 in the typed observations appended to that form OSSC 3 read thus:

2. The evidence of the applicant is supported by her financial adviser, a [Ms P]. [Ms P] did not attend the tribunal hearing but can attend a Commissioner hearing should an oral hearing be granted."

No Ms P attended before me; and there was no application for an adjournment so that a hearing might be appointed for a day upon which Ms P could attend. It is no light thing to find that a person has divested himself or herself of the whole of his or her beneficial interest in property. I echo the first sentence of paragraph 7 of the decision in R(IS) 1/90 - see paragraph 20 above.

23. I have found against the claimant on this issue because - in common with the appeal tribunal - I am not satisfied that there was ever a sufficient declaration of trust. I am not concerned that the precise property the subject of the alleged trust could not be ascertained until after the payment of the various legal costs owed by the claimant. Stead v Mellor (1877) 5 Ch D 225, cited to me by Mr Charlton, takes care of that. Also cited to me was Paul v Constance [1977] 1 AER 195. But the facts in that case were significantly different from the facts in the case before me; and I have not found-it of any assistance to me. Mr Charlton rhetorically asked the question: Could subsequent acts inform the original intention? He submitted that they could - and cited Shephard v Cartwright [1954] 3 AER 649 as authority

therefor. But I myself cannot see that that case establishes Mr Charlton's submission. The opening paragraph of the headnote reads thus:

"The acts and declarations of the parties before or at the time of the purchase, or so immediately after it as to constitute a part of the transaction, are admissible in evidence either for or against the party who did the act or made the declaration; subsequent acts and declarations are only admissible as evidence against the party who did or made them, and not in his favour."

24.
Even if I had found a trust, the claimant would by no means have been out of the wood. There would have arisen for consideration regulation 4(1) of the Supplementary Benefit (Resources) Regulations 1981:

" 4.(1)Any resource of which a member of the assessment unit has deprived himself for the purpose of securing supplementary benefit, or increasing the amount of any such benefit, may be treated as if it were still possessed by him."

I am not here called upon to go into that aspect in any detail. It seems to me, however, that it would have been pertinent to ask whether the claimant would have divested herself so enthusiastically of her £17,000 had there been no such thing as supplementary benefit or its equivalent. I have certainly myself come across cases - both in respect of supplementary benefit and of income support - where a claimant has considered himself or herself entitled to furnish a nest-egg for a child at the expense of the supplementary benefit fund or of the income support fund. But that is not and never has been a purpose of those funds. To put it bluntly: why should the taxpayer have to pay for the maintenance of a claimant because that claimant has given away to his child money with which he could have maintained himself?

Was the Bond a policy of life insurance?

25. As I indicated in paragraph 3 above, it was Mr Roe who - at the outset of the first hearing before me - offered that question as a possible lifeline for the claimant. As it happens, an affirmative answer to the question, although of total avail to the claimant since income support came upon the scene, is of very limited avail in the context of supplementary benefit. Paragraph 15 of Schedule 10 to the General Regulations provides that the whole of the surrender value of any policy of life insurance shall be disregarded from the calculation of a claimant's capital. But regulation 6(1)(j) of the Supplementary Benefit (Resources) Regulations 1981 was less generous:

6.
(1)
In calculating a claimant's capital resources the following shall be disregarded:​
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(j) the first £1500 of the surrender value of any life policy or, in any case where there are two or more such policies, of their combined surrender value ...."

In this appeal, of course, I am not concerned with any period

prior to 30 April 1990.

26. In my direction issued on 3 December 1992 I wrote this:

"In my practice at the bar I was familiar with the conventional type of life insurance policy - including the single premium policy. The Bond (or policy) in this case is a different animal and one with which I am not familiar; although I suspect that I might have been familiar with it had my practice been at the revenue bar."

Thanks to the diligence of Mr Roe and of Mr Charlton, I now know a great deal more about the type of transaction of which the Bond is a representative. For example, the suspicion which I aired in my direction of 3 December 1992 - namely that this type of transaction had been designed the bear the garb of life insurance so that advantage might be (quite lawfully) taken of taxation concessions - turns out to have been well founded. In his letter dated 1 March 1993 Mr Charlton sets out valuable information which he had obtained in consequence of a telephone call to the Edinburgh Head Office of Standard Life. I now know that this type of Bond is no longer a qualifying contract for taxation benefits; but that prior to 19 March 1968 this type of Bond did so qualify.
It was specifically excluded from tax relief, from 19 March 1968, because it was being used for business tax avoidance by the self-employed. From the point of view of income support, of course, the view taken in revenue legislation is of no significance one way or the other. That legislation is - literally - a law unto itself. But it is not unworthy of note that, prior to 1968, the Inland Revenue accepted this type of bond as being a policy of life insurance.

27. At the first hearing before me Mr Charlton produced a document, dated 16 April 1987, which he understood to be the only writing then extant in respect of the particular bond in issue. That document was an acceptance notice, typed upon Standard Life writing paper. The document was by no means self-explanatory; but it carried insignia typical of a life insurance policy. For example, it referred to the claimant's proposal as having been accepted; it employed the phrase "single premium"; and it named the claimant as the "Life to be assured". Further elucidation was obtained from a short letter dated 4 November 1992 which was written by a Department Manager of Standard Life in response to a written query from Mr Roe.
I quote:

"On the death of the bondholder the units allocated to the bond at the date of death would be cancelled and a sum equal to the value of the units, enhanced by a factor for the age attained at death, would be paid. Obviously the sum payable

cannot be guaranteed as it relates directly to the value of the bond and the age at death of the bondholder." (My underlining)

And I quote from a further letter, dated 14 January 1993, which Mr Roe received from Standard Life:

"The type of policy in question does pay a benefit on death so is therefore technically a policy of life assurance, however under the Income and Corporation Taxes Act 1988 the policy does not qualify for taxation benefits.

As the policy was surrendered a number of years ago we no longer have any records pertaining to it, therefore I am unable to supply you with a copy of the policy document."

(The Income and Corporation Taxes Act 1988 was, in fact, a consolidating act. As I have already indicated, it was in 1968 that this type of bond ceased to qualify for taxation relief.) In a communication dated 29 January 1993 and sent to the Office of the Social Security Commissioners, Mr Roe submitted that the Bond was not a policy of life insurance because -

(a) it did not guarantee a sum payable on death; and

(b) it did not qualify for tax relief.

28. In a long and helpful further submission dated 29 March 1993, Mr Butt referred to the definition of "policy of life insurance" in regulation 2(1) of the General Regulations:

"'policy of life insurance' means any instrument by which the payment of money is assured on death (except death by accident only) or the happening of any contingency dependent on human life, or any instrument evidencing a contract which is subject to payment of premiums for a term dependent on human life ..."

Mr Butt pointed out that that definition is in identical terms to the definition of "Policy on human life" in section 30 of the Assurance Companies Act 1909. (It is also in identical terms to the definition of "life policy" in section 96(1) of the Insurance Companies Act 1982.) That rendered in point what was decided in Joseph v Law Integrity Insurance Company Ltd [1912] 2 Ch 581. From his analysis of that case, Mr Butt drew the following conclusion:

"Thus it is clear that to fall within life assurance the policy must stipulate a definite and certain sum which would be paid on an event related to the assured life in consideration of a lump sum or periodical payment of premium."

Mr Butt then quoted paragraph 5 of Standard Life's "Guide to Your Capital Investment Bond":
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" 5.

Realisation of the Whole of Your Bond

You may realise the whole value of your Bond at any time. Should you wish to do this, you should complete the Surrender Request Form and send this to Standard Life together with the relevant policy schedule(s) following the procedure mentioned in the previous paragraph."

From that Mr Butt drew the conclusion that the policy represented by the Bond was not related to the life of the assured. And he referred to paragraph 4 in the Guide, "Realisation of Part of your Bond" and to paragraph 6, "The Withdrawal Option". Paragraph 6 opens: "This option enables you to obtain an 'income' from your Bond by taking regular partial surrenders." Mr Butt submitted that income is an attribute of investment and not of life assurance. That last submission I do not myself regard as conclusive of the issue before me. It is perfectly plain that the Bond is a hybrid animal. I do not consider that the fact that it had advantages as an investment necessarily meant that it could not also be regarded as a form of life insurance.

29. As illustrative of the three basic elements in a contract of insurance Mr Butt cites a passage from the judgment of Sir Robert Megarry VC in Medical Defence Union v Department of Trade [1980] Ch 82, at page 89. Those three elements are as follows:

(i)
The contract must provide that the assured will become entitled to something on the occurrence of some event.

(ii)
The event must be one which involves some element of uncertainty.

The assured must have an insurable interest in the subject matter of the contract.

Mr Butt submitted that, in respect of the Bond in the case before me, elements (i) and (ii) were absent. In respect of (i), he pointed out that it was open to the claimant to realise part - or, indeed, the whole - of the Bond at any time; and that, in consequence, the claimant could obtain an income by making regular partial surrenders. Such surrenders - submitted Mr Butt - are in no way tied to the occurrence of some event. In respect of (ii), Mr Butt relied upon those same factors as excluding the element of uncertainty.

30.
It is common ground that the sum represented by the Bond was susceptible to fluctuation in accordance with fluctuation in the market value of the securities in which the relevant fund was invested.
(There is a close analogy with unit trusts.) To that aspect of the Bond Mr Butt attached great significance. He made detailed reference to In re National Standard Life Assurance Corporation [1918] 1 Ch 427; and then submitted that that case was implied authority for the proposition that the policy must
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have a sum certain payable on occurrence of an event related to human life, if such policy was to fall within the definition of "policy of life insurance" in regulation 2(1) of the General Regulations. If by "a sum certain payable ...." Mr Butt means a sum which was precisely identifiable at the date of the inception of the relevant policy, I am unable, for my part, to extract from the National Standard Life case any such implication. I consider that it is sufficient if the relevant policy makes provision for a sum to be paid in the event of the assured's death and provision for the precise ascertainment of that sum at such death. The Bond before me met both those requirements.

31. A copy of the Bond Policy Provisions is in the papers. I regard clause 8 of those provisions as being of crucial importance. It is headed "Death Benefit". I quote the opening of the clause:

"On receipt of satisfactory proof of death of the Life Assured the units allocated to the policy as at the date of death shall be cancelled and there shall be payable a sum equal to the value of the units increased by the factor from the table below appropriate to the attained age of the life assured at the date of death subject to any adjustment to that attained age specified in the schedule or any endorsement thereto."

The table then follows. The factors range from 2.400 for those who have not attained the age of 31 to 1.010 for those who are 68 or over. The upshot is that, as Mr Charlton submitted to me, the death of the assured would result in Standard Life's being liable to pay a sum of money (precisely ascertainable at the date of death) in respect of which Standard Life would not be liable were the whole of the policy/bond to be surrendered before death. To put it another way: The sum payable in the event of death would always be greater than the sum payable in the event of a surrender made one day before the death. That seems to me to bring the policy/bond clearly within the words "any instrument by which the payment of money is assured on death" (cf the definition in regulation 2(1) of the General Regulations). It seems equally clear to me that the Inland Revenue took the same view until 1968. But - as I said in paragraph 28 above - the Bond is a hybrid. It seems to me obvious that the Inland Revenue took the view that the investment attractions so outweighed the life insurance element that the tax relief appropriate to life insurance policies should be withdrawn. But I cannot see that that in any way impinges upon my construction of the Bond in the context of income support. I find that the surrender value of the Bond fell to be disregarded from the calculation of the claimant's capital under regulation 46(1) of the General Regulations.

32. In paragraph 24 above, I dealt briefly with the notional resources /notional capital which can be attributed to a claimant who has deprived himself of capital for the purpose of securing benefit. That aspect of the matter does not impinge upon
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anything which I have been called upon to decide in this decision. I am concerned with the position as it stood on 30 April 1990. Any "deprivation" on the part of the claimant took place a year before income support came upon the scene. And in CIS/018/1990 - a decision with which I respectfully agree - the Commissioner held (with reluctance) that deprivation effected for the purposes of claiming supplementary benefit did not prejudice or affect the outcome of a subsequent claim for income support.

33.
To the extent indicated in paragraph 1 above the claimant's appeal is allowed.

(Signed) J. Mitchell Commissioner

(Date)
15 July 1993

