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1.	This is an appeal by the adjudication officer against the decision of the Dover social security appeal tribunal given on 25 August 1995.  The tribunal allowed the claimant’s appeal against the decision of an adjudication officer that the claimant “... is not entitled to income support from 21 September 1994.  This is because he is treated as receiving relevant education and is not estranged from his parents or someone acting in place of his parents”.





2.	�  �The essential facts, or most of them, which are not in dispute, can be taken from the tribunal’s findings of fact as follows -





“The Appellant is 18 (born 16.10.76) and was placed by Southwark Council under a care order with foster parents, the care order expiring on  his 18th birthday (16.10.94).





The Appellant is attending a full�time BTEC course at Canterbury College, which is accepted as non�advanced education.





He claimed income support on 21.9.94.





He continues to reside with his former foster parents.  He is single, in good health without dependants.”





There are two other matters of importance.  First, it is not in issue that the claimant is estranged from his natural parents.  Second, after the care order expired Southwark Council continued to give financial support to the claimant as explained in their letter, dated 18 October 1986, as follows -





“ A attended Canterbury College September 1994 - July 1996 he completed a BTec (non advanced) GNVQ in Business.





From the Section 24 Budget of the Children Act 1989  A received £41.60 from us weekly the majority of this money went on his fares and the remainder he used for personal needs.  From the same budget we paid his ex�carers the sum of £60.00 Board and Lodging.





Section 24 financial payments under the Children Act 1989 are not a duty and merely a power - they are time limited payments.





Section 24 payments to  A and his ex�carers ceased in August 1996 -  A gained summer employment from August�September 1996  A enrolled and is attending university in Barking undertaking a 3 year HND in Business and Finance.   A’s sole means of financial support is a mandatory grant, at present  A is not in receipt of the grant.  The amount due  A informed me is approximately £1,700.00.”





That letter was of course not before the tribunal but none of its contents is contentious.





3.	Section 124(1) of the Social Security Contributions and Benefits Act 1992 excludes from entitlement to income support, subject to prescribed exceptions, a person who is receiving relevant education.  Regulation 13(2) of the Income Support (General) Regulations 1987 is in effect the list of exceptions.  The exceptions in sub�paragraph (2)(c) and (d) are relevant to this case.  They are -





	“	(2)	This paragraph applies to a person aged 16 or over but under 19 (hereinafter referred to as an eligible person) who -





			(c)	has no parent nor any person acting in the place of his parents; or 





			(d)	of necessity has to live away from his parents and any person acting in the place of his parents because -





					(i)		he is estranged from his parents and that person; or 





					(ii)		he is in physical or moral danger; or 





					(iii)	there is a serious risk to his physical or mental health;”





The issue in this case is accurately summed up by the adjudication officer in his written submissions in this appeal as follows -





“There was no dispute in this case that the claimant was in relevant education; that he was estranged from his biological parents; that he was not being “looked after” by the local authority; and that he was not “placed” with his former foster parents under a relevant enactment.  I submit that the question before the tribunal was whether or not the claimant’s former foster parents, with whom he continued to live, were acting in place of his parents.”





I should also refer to regulation 13(3)(a) which reads -





	“	(3)	In this regulation -





				(a)	any reference to a person acting in the place of an eligible person’s parents includes -





					(i)	for the purposes of paragraph (2)(c), (d) and (dd), a reference to a local authority or voluntary organisation where the eligible person is being looked after by them under a relevant enactment or where the eligible person is placed by the local authority or voluntary organisation with another person, that other person whether or not a payment is made to him; 





					(ii)	for the purposes of paragraph (2)(e), the person with whom the person is so placed;”





4.	The tribunal’s reasons for their decision were recorded thus -





“Normally, a person receiving relevant education is not entitled to income support, but Regulation 13 of the Income Support (General) Regulations provides in effect that a person under 19 receiving relevant education is entitled to income support on certain conditions, the relevant conditions there being that he has no parents nor any person acting in place of his parents, or alternatively that he has to live away from his parents and any person acting as his parents because he is estranged from them or in moral danger or in serious risk to health or his parents or the person so acting cannot support him for specified reasons.





The Adjudication Officer here took the line that the former foster parents were continuing to act as his parents in that they were still giving him accommodation, and were not estranged from him, nor did any of the sub�conditions apply to the Appellant.  Regulation 13(3) certainly defines foster parents as acting in the place of parents, but only while the Appellant was being looked after by them under a relevant enactment.  The Appellant’s care order expired on 16.10.94 and the Tribunal could not accept that the foster parents had any further parental responsibilities under Regulation 13 after that date.  The only support for the contrary view given by the Adjudication Officer was that the Appellant was continuing to live in their house, but he was doing so as an independent adult and not under any recognisable form of parental action.  The decision in  Box 3 follows.”  





While in those reasons there is reference to “parental responsibilities”, which may not be the phrase that most accurately deals with whether the former foster parents acted “in the place of [the claimant’s] parents” after the claimant had turned 18, I have to say that the tribunal’s reasons seem to me to take account of all relevant matters and fully justify their conclusion that, at the end of the fostering, the foster parents did not act in place of the claimant’s parents.





5.	Regulation 13(3)(a) makes clear that local authorities and voluntary organisations act in place of parents of persons whom they look after under a relevant enactment as also does the person with whom a placement has been made by such authority or organisation.  In this present case, once the claimant had turned 18 he was no longer being looked after under a relevant enactment by the local authority or the former foster parents.  I am tempted to think that the effect of regulation 13(3)(a) is that, for the purposes at least of paragraph (2)(c),(d) and (dd), only such an authority or organisation or person with whom a placement has been made can be regarded as acting in the place of the parents of the person in question; that would involve reading “includes” in the third line as “means and includes” which is sometimes permissible:  see Dilworth and The Commissioner of Stamps [1899] A.C.99.  However, that has not been the approach of the one or two decisions of Commissioners on the point and I would, somewhat reluctantly, accept that some informal relationships may come within the words in question.  So for example where a child’s parents have died and the child is brought up by another member of the family that member may be said to be acting in place of the child’s parents.  But I do not think that foster parents, on the expiration of the fostering, are likely to be so acting.





6.	In CSB/325/85 the Commissioner dealt with the like point in relation to entitlement to supplementary benefit.  That case is, in its essential facts, strikingly similar to this one.  In paragraph 11 of his decision the Commissioner said -





“The claimant continued to live with Mr and Mrs O.  (I think that she is still so living.)  Her surname had been changed by deed poll to that of Mr and Mrs O.  Apart from a brief meeting with her natural mother in 1984, the claimant had had no contact with her natural parents since she had been 3 years old.  In all the circumstances, Mrs Stockton submitted, Mr and Mrs O must be regarded as having continued to act in the place of the claimant’s parents regardless of the fact that the boarding out allowance was no longer in payment.  There is considerable force in that submission.  After the most careful consideration, however, I have come to the contrary conclusion.  I was very impressed by Mr O.  He told me that the claimant was a “daughter” of whom any parent would be proud.  I have no doubt that there is - and will remain - a bond between the claimant and Mr and Mrs O analogous to that between a child and its natural parents.  But that lies in the realm of human emotion.  And supplementary benefit is not about human emotion.  It is about human need.  The fostering scheme is invaluable to the community.  But crucial to its existence and continuance is the knowledge of prospective foster parents that their participation in the scheme will not involve them in financial loss.  Natural parents can be expected - and most of them do expect - that the bearing of a child will involve a measure of financial sacrifice, possibly continuing until that child is into its twenties.  But that is not and, in my view, ought not to be - the position with foster parents.  As I have indicated in paragraph 10 above, it is pursuant to contract that foster parents act in the place of natural parents.  It follows, in my view, that - in the ordinary case � they cease so to act when the contract terminates.  Of course, when the contract does terminate, foster parents are within their rights if they immediately turn the relevant child out of their home.  ...”





Mr Bassett, who represented the claimant in this present case, relied on that statement.  And of course, as is apparent from the passage quoted, the evidence showed a much stronger bond (for want of a better word), between the foster parents and the claimant in that case than has been established in the present case.  Miss Hartridge for the adjudication sought to persuade me that CSB/325/85 could be distinguished on the basis, as I understood her submission, that, since that case was decided, the law on fostering had been amended so that payment or not of foster parents is a matter for the local authority’s discretion.  I have to say that I cannot see the relevance of that; in fact, in this case, the local authority paid a fostering allowance of about £150 per week.





7.	I think that it is more material that when CSB/325/85 was decided there was no provision, in the supplementary benefit law, equivalent to regulation 13(3)(a) (the definition provision):  see regulation 11 of the Supplementary Benefit (Conditions of Entitlement) Regulations 1981) as then in force.  However, an amendment having effect from 6 April 1987 added a like provision to that of regulation 13(3)(a) but with these significant extra words at the end of the definition -





“... and, for the purposes of paragraph (f), any such person with whom he has been so boarded out”





So that, in a paragraph (f) case, in the amended 1981 Regulations, ex�foster parents are persons acting in the place of parents but not in a paragraph (c) or (d) case - those two paragraphs being similar to (c) and (d) of the 1987 Regulations.  Regulation 13(3)(a)(i) of the 1987 Regulations makes no reference to ex�foster parents; nor does (3)(a)(ii) (which is the rough equivalent of paragraph (f) of the 1981 Regulations) and I think the inference must be that, while for some limited purposes, not relevant to this case, ex�foster parents were intended to count as acting in place of parents that was never intended in relation to cases within (c) and (d) of both the 1981 and 1987 Regulations.  That fortifies my contention that the Commissioner in CSB/325/85 was right to decide that the ex�foster parents were not acting in that case in place of the claimant’s parents even though, as I have said, the facts were much stronger in that case against the conclusion reached by the Commissioner.





8.	I follow the approach by the Commissioner in CSB/325/85 and conclude that, in this case, the tribunal were right to decide that, at the material time, there was no person acting in place of the claimant’s parents.  I accordingly dismiss this appeal.





					(Signed)	R.A. Sanders	


							Commissioner





					(Date)	
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