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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. My decision is that the decision of the social security appeal tribunal given on 10 August 1992 is erroneous in point of law, and accordingly I set it aside. I direct that the appeal be reheard by a differently constituted tribunal who will have regard to the matters mentioned below. 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 10 August 1992. 

3. On 31 March 1992 the claimant applied for income support in respect of the periods from 29 July 1991 to 6 August 1991, 26 August 1991 to 7 September 1991, and 23 September 1991 to 18 November 1991. Manifestly, the claim was out of time, and must fail unless the claimant could show continuous good cause for such lateness. On 8 June 1992 the adjudication officer decided that good cause had not been established, and as a result he disallowed the claim. In due course, the claimant appealed to the tribunal, who in the event upheld the adjudication officer. 

4. However, the claimant contended before the tribunal that he had in fact put in claims for the relevant periods at a time earlier than 31 March 1992, and that such claims were timeous. However, no trace could be found of their receipt. 

5. On this issue the tribunal found as follows:- 

“It seemed improbable that all three forms should have gone astray in the ‘post or been mislaid in the office. But it was not beyond the realms of possibility. However that may be, the evidence suggested that, having made each claim, the claimant made no great effort to pursue the matter until 1992.” 

However, in CSIS/48/92 the Commissioner at paragraph 8 considered the provisions of sections 8 end 23 of the Interpretation Act 1978 and of regulation 4(6) of the Social Security (Claims and Payments) Regulations 1987, the letter of which provides that:- 

“Every claim shall be delivered or sent to an appropriate office, ...” 

The Commissioner concluded that:- 

“A claim for social security benefit is, therefore, a document authorised by an Act to be served by post and which is presumed to have been served (or delivered) in the ordinary course of post unless it is proved not to have been so delivered.” 

6. Accordingly, the adjudication officer now concerned, who supports the appeal, contends that the tribunal were required to consider:- 

“ (i) Whether they accept on the balance of probabilities that the claim forms had been posted as overred, and 

(ii) if they were posted [whether] the presumption of delivery [was] rebutted, on the balance of probabilities by the adjudication officer.” 

The adjudication officer now concerned argues, that the tribunal did not properly go into these matters, and as a result there was a breach of regulation 25(2)(b) of the Adjudication Regulations. I agree. 

7. It follows that I must set aside the tribunal’s decision and I direct that the appeal be reheard by a differently constituted tribunal who will have regard to the criticisms made above. 

(Signed) D.G. Rice 

Commissioner 

(Date) 4 January 1994 MR/SH/3 

