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Decisions:
1
My decisions are that the decisions of the Sunderland Social Security Appeal Tribunal held on 16th December 1996 are not erroneous in point of law.

The appeals to the Commissioner
2.
These are two appeals to a Commissioner against the decisions of the Social Security Appeal Tribunal brought by the claimant with the leave of the tribunal’s chairman. The adjudication officer supports the appeals.

Changes made by the Social Security Act 1998
3.
The Social Security Act 1998 is being brought into force in stages over this summer and autumn. So far as Incapacity Benefit is concerned, it came into force on 6th September 1999. The Act abolished the title and status of adjudication officers, transferring their functions to officers acting in the name of the Secretary of State. From 6th September 1999, the Secretary of State replaced the adjudication officer as a party to this appeal. As the submissions to the Commissioner were made by an adjudication officer, for convenience I refer throughout to the adjudication officer rather than to the Secretary of State. 

CIB/1959/1997 - the facts 
4.
The claimant was in receipt of Incapacity Benefit when required to submit to an assessment by means of a self-assessment questionnaire followed by a medical examination and report.

5.
In the self-assessment questionnaire, the claimant asserted difficulties with the activities of standing, walking, and bending and kneeling. The examining doctor diagnosed the claimant as having asthma, arthritis of the knees and psoriasis, and gave the opinion that the claimant was disabled in terms of the all work test under the activity of walking. The doctor also carried out an assessment under the mental disabilities section of the all work test, identifying 5 relevant descriptors, although the doctor’s comments on some of the descriptors attributed the disability to the claimant’s physical, rather than mental, condition.

6.
An adjudication officer reviewed the decision making the award and terminated the claimant's entitlement from and including 20th March 1996. The adjudication officer, on the basis of the opinion of the examining doctor, awarded no points on the physical disabilities section of the all work test and only 5 points on the mental disabilities section of the test. These points were insufficient to satisfy the test. 

7.
The claimant appealed to a tribunal against the decision of the adjudication officer. 

8.
The claimant also applied for a review of the adjudication officer's decision, but the adjudication officer refused to review. 

CIB/2198/1997 - the facts
9.
On 3rd July 1996, the claimant made a fresh claim for Incapacity Benefit and stated that he wanted to claim from 20th March 1996, the effective date of the adjudication officer's termination of his previous award. The adjudication officer decided that the claimant should again be assessed by means of a self-assessment questionnaire followed by a medical examination and report.

10.
In the self-assessment questionnaire, the claimant asserted difficulties with the activities of standing, walking, negotiating stairs, and bending and kneeling. A different examining doctor diagnosed the claimant as having psoriatic arthropathy, and gave the opinion that the claimant was disabled in terms of the all work test under the activities of standing, walking, negotiating stairs and bending and kneeling. A mental health assessment was not carried out. The descriptors identified by the examining doctor carried 13 points.

11.
Instead of deciding the claim, the adjudication officer referred it to the tribunal.

The hearing before the Social Security Appeal Tribunal 
12.
Both cases were heard by the same tribunal on 16th December 1996.

13.
The claimant attended and gave evidence at the hearing. He was not represented. The tribunal had before it two reports from his Consultant Rheumatologist.

14.
In the appeal, the burden of proof was on the adjudication officer. The tribunal’s decision on the appeal was that the claimant was not entitled to Incapacity Benefit from and including 20th March 1996. The tribunal awarded no points under the physical disabilities section of the all work test, but awarded 5 points under the mental disabilities section of the test. In other words, it came to the same conclusions as the adjudication officer and the examining doctor. 

15.
In the reference, the burden of proof was on the claimant. The tribunal’s decision on the reference was that the claimant had not proved that he was incapable of work from and including 20th March 1996 and that he was not incapable of work from that date. The tribunal awarded no points under the physical disabilities section of the all work test, but awarded 13 points under the physical disabilities section of the test. In other words, it came to the same conclusions as the examining doctor. 

The apparent contradictions in the tribunal’s approach
16.
Looked at without the benefit of an understanding of the interrelated issues arising, the tribunal’s decisions have the appearance of being self-contradictory. It looks as if the tribunal has given two different assessments of the claimant’s capacity for work for the same period. 

17.
However, a closer examination of the issues dealt with by the tribunal and its reasoning in dealing with them shows that this is an illusion. The interrelation of the issues in the appeal and the reference also overcome the apparent failure by the tribunal to deal with the appeal down to the date of hearing - it effectively covered the whole period of its jurisdiction under the two cases taken together.

18.
In dealing with the appeal, the tribunal was considering an examining doctor’s report of 20th February 1996 in relation to a termination of benefit from 20th March 1996. It was reasonable to attribute the disability evidenced by that report to the date one month later when the claimant’s award of Incapacity Benefit was terminated.

19.
In dealing with the reference, the tribunal was considering an examining doctor’s report of 4th October 1996 in relation to a claim that was made in July and made as from March. The tribunal found that the claimant’s disabilities were as evidenced by that report at the date of the report. This was then related back to the date of claim, which was reasonable in view of the allegation of deterioration. It was then further related back to the date from which benefit was claimed in order to deal with the whole of the period. This was a generous course of action to the claimant, as it assumed that deterioration had occurred immediately, which it obviously did not. The claimant can hardly complain because he has been treated too generously. The adjudication officer’s submission on the reference has overlooked the process of reasoning set out by the tribunal in respect of the reference. 

20.
There is also an apparent contradiction in the treatment of the mental disabilities section of the all work test. Again the claimant has been treated too generously and can hardly complain. The points awarded for this section by the first examining doctor were largely attributable to the claimant’s physical condition. There is no mention of a mental diagnosis. Those points should not have been awarded.

21.
Also, they cannot be added to the score of 13 for physical disabilities on the reference. A score of less than 6 points on the mental disabilities section of the test is not aggregated to the score on the physical disabilities section of the test. See regulation 26(1) of the Social Security (Incapacity for Work) (General) Regulations 1995. 

The activity of standing
22.
In dealing with the reference, the tribunal’s reasons for decision record that the tribunal accepted the claimant’s evidence on standing. However, its award of points did not reflect that evidence. Instead, the tribunal adopted the descriptor selected by the examining doctor. The adjudication officer submits that this was an error of law. 

23.
It is unfortunate that the tribunal made a statement in its reasons for decision that was inconsistent with its decision. However, the tribunal also recorded two separate findings of fact that supported its decision on the activity of standing. One was in the findings of fact in the record of decision. The other was in the all work test schedule which was an appendix to the record. In view of those consistent and clear findings of fact which support the tribunal’s decision on the activity and on the reference as a whole, the statement in the tribunal’s reasons is an obvious slip. I treat it in that way and not as an error of law. 

Regulation 27
24.
The adjudication officer submits that the tribunal should have considered whether the claimant was to be treated as incapable of work under regulation 27 of the Social Security (Incapacity for Work) (General) Regulations 1995. On the wording of the regulation, the decision is to be made by a doctor approved by the Secretary of State. However, as a result of the decision of the Divisional Court in R. v. Secretary of State for Social Security, ex parte Moule, given on 12th September 1996, that part of the regulation was ultra vires and the decision could be made by an adjudication officer or, on appeal or a reference, by a tribunal.

25.
The basis for this submission is that the claimant stated that it would not be safe for him to carry out work such as manually operating a machine or using sharp instruments. This falls short of suggesting that it would be a substantial risk to his health for him to work. It is the case that it might not be safe for him to work in some jobs, but that is not the test. The test is whether any work would pose a substantial risk to his health. There are undoubtedly jobs in which he could work safely despite his medication and disabilities. 

26.
The possible application of regulation 27 was not expressly raised by or on behalf of the claimant and the evidence before the tribunal was not sufficient to raise the issue. There is no error of law on this count.

Regulation 28
27.
The adjudication officer submits that the tribunal should have considered regulation 28 of the Social Security (Incapacity for Work) (General) Regulations 1995. This allows a claimant to be treated as satisfying the all work test if he satisfies one of the specified conditions. The relevant condition in this case is said to be that the claimant’s capacity for work had been determined within 6 months, but since that date his disablement had significantly worsened.

28.
This regulation only applies until the claimant has been “assessed”. This is not a word that is used in relation to the duties and powers of an adjudication officer. Those officers, in the terms of the legislation, “decide” or “determine”. They do not “assess”. In its context, “assess” refers to the assessment of the claimant’s incapacity by evidence (under regulation 6 of the Regulations) and, if appropriate, by medical examination (under regulation 8) in order that an adjudication officer may determine whether the claimant is incapable of work. It does not refer to the determination of the claimant’s incapacity by an adjudication officer. It refers to the preliminary stage of gathering the evidence on which the adjudication officer's determination is based. 

29.
In this case, the claimant was immediately assessed. So, there was no scope for the conditions in regulation 28 to apply.

30.
Also, the evidence did not show that the claimant’s disablement had “significantly worsened”. Those words are not defined. If the condition applies, its effect is to treat the claimant as satisfying the all work test. The words must be related to that test. In other words, a claimant’s disablement has significantly worsened only if is proved to have worsened to the extent that it is fair to assume that the claimant would satisfy the all work test if subjected to it. Certainly, when there is actual evidence that the claimant would not satisfy the test, the adjudication officer is entitled to proceed on the basis that the claimant’s disablement has not “significantly worsened”.

31.
There was no error of law on this count.

The burden of proof
32.
Finally, the adjudication officer submits that the tribunal incorrectly placed the burden of proof on the appeal on the claimant. There is an unguarded statement in the tribunal’s reasons for decision on the appeal which appears to say this. However, looking at the reasons overall and comparing the wording of the tribunal’s actual decisions on the appeal and the reference, I am satisfied that the tribunal was referring to the evidentiary burden that transferred to the claimant in view of the evidence produced by the adjudication officer and not to the legal burden that remained at all times on the adjudication officer. 

Summary
33.
The tribunal was faced with two complicated cases in which issues relating to an appeal and to a reference interacted. It made life more difficult for itself than necessary by dealing with the cases in the way that it did. It could simply have dealt with all the issues under the appeal, applying the down to the date of the hearing rule and rendering the claim and the reference of it superfluous. The tribunal’s approach made the decisions appear less satisfactory than they in fact are. However, having dealt with the cases as they did, they made a good job of dealing with the issues that arose. The reasons for decision, apart from one slip, explain clearly to the claimant how the tribunal analysed the evidence and reached the conclusions that it did. I can understand why the claimant is confused by the decisions. However, that is a result partly of the complexities of the cases and partly of his misunderstanding of the law and the issues. 

34.
The tribunal analysed the evidence rationally and in accordance with common sense. It made findings of fact that were supported by the evidence.  It applied the correct law to the facts, and reached a decision that it was entitled to reach on those findings. It gave adequate reasons for its decision. There was no breach of the principles of natural justice. The tribunal’s decision is not erroneous in law.

Signed:
Edward Jacobs



Commissioner

Date:

8th October 1999

