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APPEAL FROM A DECISION OF THE SOCIAL SECURITY APPEAL TRIBUNAL ON A QUESTION OF LAW

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1 I allow the claimant's appeal, brought by leave of the Commissioner, from the decision of the Manchester social security appeal tribunal on 1 May 1997 that the claimant was not entitled to incapacity benefit because she was working from and including 9 January 1996 , that as a result she was overpaid incapacity benefit from that date, that an overpayment amounting to £1497.52 had been made to her, and that the overpayment was recoverable in full from the claimant. This is because the decision is erroneous in law. I therefore set it aside.

2 The claimant became sick on 29 January 1995, having last worked on 30 October 1994. The reason she gave was hypertension. This was also the reason given on a certificate from her general practitioner dated 16 October 1995 advising her to refrain from work for 8 weeks. As a result of a report on 20 June 1996, the claimant was interviewed on 9 July 1996. In the interview the claimant said that she had been working at her sister's shop for about six months. That work had increased four weeks before because her sister was sick. She had not been paid for her work as it was her sister's shop.

3 An adjudication officer on 20 November 1996 reviewed the decision dated 14 August 1995 awarding incapacity benefit to the claimant. The review decision was that the claimant was capable of work from and including 9 January 1996, that an overpayment of £1497.52 had occurred between that date and 3 July 1996, and that the overpayment was recoverable from the claimant because she had failed to disclose that she had started work. This decision was promptly appealed by the claimant. The appeal letter also set out at some length a statement of facts about the case.

4 The summary of grounds given by the tribunal for its decision (in paragraph 1 above), was:

 "We have applied regulation 16(2) Social Security (Incapacity for Work) (General) Regulations 1995 and conclude that [the claimant] was working during the above period. The case has been proved by the Department and we have had regard in evidence to [the claimant's] signed and written statement in addition to oral evidence."

The claimant appealed against that decision, with support from the adjudication officer now acting. I deal with the main grounds of appeal in turn below.

Work and the de minimis rule

5 Regulation 16(2) defines 'Work" for the purposes of that regulation (providing for those who shall be treated as capable of work notwithstanding a determination that a claimant is incapable of work). As applied to this claim, the definition reads:

"Work to which this regulation applies is any work which a person does whether or not she undertakes it in expectation of payment, apart from care of a relative or domestic tasks carried out in her own home."

6 Regulation 17 provides for exceptions to regulation 16. As the claimant was not working on the advice of a doctor, the only exception relevant here is 'Work done as a volunteer" (regulation 17(1)(b)).

"Volunteer" is defined in regulation 2(1) as meaning "a person who engages in voluntary work, otherwise than for a close relative, where the only payment received by him or due to be paid to him by virtue of being so engaged is in respect of any expenses reasonably incurred by him in connection with that work." Although the claimant claimed not to be paid for her work, she was not a volunteer in this sense because she was `Working" (if that is what it was) for or with her sister.

7 In the statement of material facts and reasons prepared by the tribunal, it explained:

"We have applied regulation 16(2) of the Social Security (Incapacity for Work)

(General) Regulations 1995, and conclude that the attendance did constitute work as defined. We do not accept that there is an exception in-law that this does not apply if the claimant is not. paid nor if the hours are so few that there is a de minimis application. Neither factor negates reg 16(2)."

Reading regulations 16 and 17 together, it is clear that the intention is to bring within regulation 16(2) any unpaid work outside the home for or with another member of the worker's family. To that extent, the tribunal took the right view in its reasons.

8 The tribunal also rejected the relevance of a de minimis rule. Both the claimant's representative and the adjudication officer now acting submit that the tribunal erred in so doing. The representative had expressly drawn attention to the guidance given in the Adjudication Officers' Guide , on this point, and to the authorities cited in the Guide in support of that guidance. The paragraphs relevant here are as follows:

"18782 Negligible work is considered under a general principle that the law is not concerned with trivialities. This principle is called "de minimis". Negligible amounts of work can be disregarded before the specific rules are applied so that the claimant is not regarded as working on the day or days in question. 

18783 Whether work on part of a day is negligible depends on its proportion to the normal working hours (1), the type of work and the effort required in relation to full normal duties (2). When deciding if work is "de minimis", the adjudication officer should consider the relevant caselaw. (1) CI 265/49; CS499/50; (2) R(S) 2/6l."

Paragraph 18784 then deals with negligible work of a self-employed individual and cites several other reported cases, which are mainly further examples of the principle.

9 The name "de minimis" comes from the Latin tag "de minimis non curat lex" - the law does not care about minimal things or, as the Guide puts it, the law is not concerned with trivialities. This has for centuries past been regarded as a principle of interpretation or application of the law, and has been used as such by the highest courts (see Bennion, Statutory Interpretation, 3rd edn, p 868 and authorities cited there). It applies in principle to any exercise of statutory interpretation or application unless it is clear from the context that a stricter approach is to be applied. There is, in my view, no such indication in regulation 16 or its context, and the tribunal is therefore wrong in stating that it does not apply.

10 The cases referred to by the Guide illustrate the relevance of this principle to the definition of "work". In CI 265/49, the Commissioner commented on particular work done by a claimant that: "even though his estimate of an average of an hour a day may be an over-estimate, he was engaged ... to an extent sufficient to prevent that work being ignored under what is known in law as the de minimis rule, that is to say, that it was of such trivial duration that no regard ought to be had to it (paragraph 4)." CS 499/50 uses the term "negligible" adopted in the Guide. This is echoed in R(S) 21/61, where the

Commissioner comments that

 "It is true that there are some cases in which the work of a self-employed person which a claimant claiming sickness benefit is able to do is of so trivial a character that it can be disregarded as negligible (paragraph 8)." 

The Commissioner cited several other cases where this was found on the facts, but decided that it did not apply to the case under consideration. In R(S) 21/74, where the issue was again raised on the facts, the Commissioner used the phrase "too trifling to be

significant" and found that this was true of some of the period under review but not of the whole period. (paragraph 7). 

These cases were considered again in CS/130/1992 (*11/94) where the Commissioner emphasised that they were made in relation to various statutory forms of wording. In

that case, the Commissioner again accepted the relevance of the de minimis rule but emphasised the  importance of earning power in connection with the provision then under consideration. This is clearly irrelevant to regulation 16(2).

11 More recently, the principle was raised in decision ClB/14656/1996, where the interpretation of regulation 16(2) was in question. Without citing the cases just mentioned, the Commissioner commented:

 "It would, I think, still theoretically be possible for an activity to be so trivial or negligible in extent that it did not constitute the popular notion of "work" at all, but on the facts of the present case that cannot be said" (paragraph 8).

 I add the rider that the possibility is not merely theoretical. Having noted these authorities, my view is that the summary of the position in paragraphs 18782 and 18783 of the Guide is both accurate and helpful. The failure of the tribunal to take this argument into account, and therefore to consider whether the claimant's argument that her activities were negligible, is an error of law.

12 The representative raised the de minimis point because, it was submitted, the work actually done by the claimant was trivial. It was presented to the tribunal as the time making sandwiches. The tribunal assumed in its decision that the whole time that the claimant attended her sister's cafe was spent working. It made no specific findings about what she was doing when at the cafe, despite evidence about her spending time talking to the staff and customers as well as minding the till and preparing some food. It was argued that at least some of the time spent at the cafe was not "work". I agree with the  submissions that on this point the tribunal failed to make adequate findings of fact about the work that the claimant did, or failed to record them in its decision.

The claimant's medical problems

13 The representative also took issue with the tribunal finding that "there is no diagnosis of depression", stating that "there is a diagnosis of depression but it was not contained in the appeal papers." I agree with the submission of the adjudication officer now acting that "the matter has no bearing on the question at issue". I also comment that, as the representative states, there was no evidence before the tribunal of a diagnosis of depression, although there was a statement that the claimant was suffering from depression. There is no record of any evidence being put before the tribunal on this matter by the representative. If no evidence was put forward on the point, the tribunal

cannot be criticised for making a finding of no evidence.

The period of the decision

14 The decision of the adjudication officer that precipitated this appeal was a review decision. It is for the tribunal to establish that this review was justified. While the tribunal did not expressly consider this, it would flow from its findings. However, the review decision applies without time limit, not merely to the period to 3 July 1996, A tribunal is required to consider entitlement to incapacity benefit from the date of the decision under appeal down to the date of the hearing. The tribunal in this case does not appear to have considered what work, if any, took place after July 1996. The only relevant statement of

facts about the work is, perhaps significantly, in the past tense. The tribunal should have considered not only the position covered by the period of alleged overpayment, but the whole period to May 1997, unless there was some other claim, decision or circumstance superseding that decision. There is no evidence in the record of the tribunal hearing that it did this. This is an error of law.

Overpayment and recoverability

15 In the grounds of appeal to the tribunal, the representative raised a number of issues about the amount of the alleged overpayment, and about recoverability of any  overpayment. While the adjudication officer dealt with these issues in the formal submission to the tribunal, there is no record that the tribunal considered any of them, save for its formal decision. I note with some surprise that neither the representative nor the adjudication officer now acting comment on this omission. The questions both of overpayment and recoverability were expressly put in issue before the tribunal. The

failure of the tribunal to make any relevant findings or to give any reasons at all for its decision on these issues is a clear error of law.

16 For the above reasons, the decision of the tribunal is erroneous in law. I therefore set it aside. I accept the submission of the representative that this is not a case where it is appropriate for me to consider my own decision. I therefore direct that the matter be referred to a newly constituted tribunal to consider the whole matter again.

17 The new tribunal should consider for itself whether, during the period from and including 9 January 1996 down to the date of the hearing (unless some claim, decision or circumstance operates to supersede the decision under appeal) the claimant was working in the sense defined in regulation 16 of the Social Security (incapacity for  work)(General) Regulations 1995.

 In considering that issue, the tribunal should take into account the guidance set out above. The tribunal should consider specifically whether during all or any of the period under review the activities undertaken by the claimant, whether or not in the expectation of payment, were work that was so negligible as to be ignored, and make appropriate findings, The tribunal should bear in mind that regulation 16 is so worded that it applies

separately to each week of the period under review so that different considerations may apply to different periods.

18 If the tribunal finds that the claimant was working, as defined in regulation 16(2), during all or any of the weeks under review, the tribunal should consider whether, as a result, there was an overpayment of incapacity benefit and, if so, of how much. The tribunal should then consider whether all or any of that overpayment is recoverable by the Secretary of State by reason of section 71 of the Social Security Administration Act 1992 as read (if relevant) with regulation 13 of the Social Security (Payments on account, Overpayments and Recovery) Regulations 1988.

19 For reasons stated in the papers, a ruling expediting this case was made in April 1998, and it has been expedited. I direct that the further stages of this appeal are also to be expedited. With that in mind, if the claimant or representative, or the adjudication officer, wish to make any further submission or produce any further evidence to the new tribunal at its hearing they should therefore do so without delay.

David Williams

Commissioner

