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1.
For the reasons given below this appeal by the claimant succeeds.  In accordance with the provisions of section 23(7)(a) of the Social Security Administration Act 1992 I set aside the decision made by the tribunal on 22 July 1997.  I substitute my own decision to the effect that the claimant continues to be incapable of work, and therefore to be entitled to receipt of incapacity benefit, from and including 15 July 1996.  I remit to the adjudication officer the question of the effect of my decision on the subsequent award of incapacity benefit from 4 March 1997 and any effect on the rate of payment of benefit from that date.

2.
This case concerns the claimant’s capacity to work, which depends on the application of the All Work Test.  The test is defined in regulation 24 of the Social Security (Incapacity for Work) (General) Regulations 1995.  The rules for satisfying the test are set out in regulations 25 and 26.  The test itself is set out in the schedules to those regulations.  In the present case, the claimant’s capacity to work depends on whether he has scored at least 15 points for physical descriptors on the test.  Mental health issues are not involved and there is no evidence that the claimant might be exempt from the test.  At one stage there was a suggestion that the claimant might come within one of the exceptions, but there has been no challenge to the tribunal’s decision that he does not, and in my view the tribunal reached that decision correctly on the evidence before it.  Further details of the relevant law and the relationship between the All Work Test and entitlement to incapacity benefit has been set out in the adjudication officers original submission to the tribunal, of which all parties have copies.  I do not propose to repeat what has been said in that document except insofar as is necessary to explain my decision.  

3.
The claimant was born on 27 January 1942.  He had a myocardial infarction in March 1993 and was subsequently diagnosed as suffering from ischaemic heart disease to which was attributable impaired left ventricular function.  On  3 September 1995 he was certified as incapable of work because of “debility”.  On 8 May 1996 the claimant returned to the Benefits Agency   or Department of Social Security form IB50, an incapacity for work questionnaire.  On this form he stated that he found it impossible to do any amount of physical exercise without becoming breathless and extremely fatigued very quickly.  It is clear from his subsequent evidence that a reference to “any amount” did not refer to doing any physical exercise at all, but to doing more than a certain minimal amount.  He stated that he had difficulties with walking up and down stairs but gave no details except to say that he gets breathless and fatigued.  He did not indicate that he had any difficulties with lifting and carrying.

4.
On 12 July 1996 the claimant was examined by  Dr Rutherford on behalf of the Benefits Agency Medical Service.  Dr Rutherford was of the opinion that none of the descriptors applied which carry points.  In relation to the stairs   Dr Rutherford recorded that the claimant can “walk up and downstairs a few times but not for long periods”.  He made no comment in relation to lifting and carrying except to tick the box indicating that he agreed with the claimant’s own assessment that there was no problem.  The adjudication officer considered the matter, and accepted the report from  Dr Rutherford and decided that the claimant had not scored any points on the All Work Test, was therefore no longer incapable of work from and including 15 July 1996, and was not entitled to incapacity benefit from that date.

5.
On 5 August 1996 Dr Gunstone, consultant physician at a local hospital, wrote to the claimant to confirm that investigations had shown “some impaired left ventricular function which may hinder your ability to return to work”.  On 5 September 1996 the claimant appealed to the social security appeal tribunal against the decision of the adjudication officer.  The tribunal met to consider the matter on  26 November 1996 but adjourned in order to obtain a fuller report from Dr Gunstone.  On 4 March 1997 Dr Gunstone sent a full report, reproduced on pages 31 and 32 of the bundle of papers before me, and I accept the accuracy of that report and find as fact the statements of fact contained therein.  In particular, Dr Gunstone stated that the claimant’s fatigue “can justifiably be attributed” to his impaired left ventricular function.  Angina and breathlessness, more common symptoms, were not very evident, perhaps because fatigue prevented exertion.  The claimant was also currently troubled by abdominal and back pain attributable to a renal calculus (which I understand to be kidney stones) and was due to receive more specialist advice on that problem.  The claimant’s condition fluctuated and from time to time he could do fairly hard physical work, including lifting, but not “the more sustained exertion needed for a full days work”.  There was also the “sometimes devastating affect of continuous pain”.

6.
The tribunal met again on 22 July 1997 to consider the matter, sitting with the same two members but a different chairman and a different medical assessor.  The tribunal found that the claimant could not walk up and down a flight of 12 stairs without holding on, allocated 3 points in respect of descriptor 2(d) but in other respects confirmed the decision of the adjudication officer.  On 20 August 1997 the claimant applied for leave to appeal to the Social Security Commissioner against the decision of the tribunal.  On 

28 August 1997 the chairman of the tribunal refused to grant this application.  The claimant now appeals by leave of 

Mr Commissioner Rowland granted on 13 January 1998.  The adjudication officer now concerned with the matter supports the appeal, but has suggested that I refer the case to a new tribunal for a fresh hearing and decision.  However, there is little dispute on the facts of this case (the dispute is mainly about the conclusions to be drawn from such facts), incapacity benefit was in any event restored from 4 March 1997 (apparently because of the kidney stone problem) and it is over two years since the effective date of the adjudication officers decision.  Accordingly, I find it expedient to substitute my own decision. 

7.
The meaning of the descriptors and the way in which they are to be applied has been considered in many decision by Commissioners.  In relation to the variability of the claimant’s difficulties in this case, my own understanding of the test is that unless the context indicate otherwise, a claimant is unable to carry out an activity unless he can in practice carry it out with reasonable regularity without an unreasonable degree of pain or discomfort.  In relation to the intermittent nature of the claimant’s difficulties, the claimant’s representative has argued that in accordance with the decision in CIB/1316/1996 and CIB/13508/1996 (*29/927) the tribunal should have considered incapacity in relation to each day.  In my view this would be impracticable, and insofar as the decision referred to can be read as requiring such an approach, I disagree with it.  I prefer and agree with the approach taken by the Deputy Commissioner in CIB/15231/1996 (which has been referred to with approval in CSIB/597/1997 

(* 50/98)).  The Deputy Commissioner stated:

“the claimant does not fail the [All Work Test] simply because he can perform the descriptors on a particular day nor does he pass it simply because he cannot perform the descriptors on that date.  The test is to be applied on a daily basis but compliance with it is not dependent upon circumstances prevailing on a particular day.  The assessment of compliance on a particular day should be based on the claimant’s functional ability over such periods as the tribunal consider appropriate to enable [it] to get a true and fair picture of the claimants capacity.  The latter should be left to the judgment of the tribunal having sensible regard to circumstances; much will depend on the claimant’s disability”.

At the tribunal the claimant’s representative indicated that the only descriptors in issue were those relating to the claimant’s ability to use the stairs and to lift and carry.  In relation to the stairs, in addition to the comment on form IB50 to which I have referred above, the claimant told the tribunal that sometimes if he has gone downstairs and forgotten something he cannot go back up.  When he goes up he has to hold on to the rails.  At times his legs felt like jelly.  If he had been upstairs and then needed to go back up his wife might go behind him to help him back up.  This is a problem from half to three-quarters of the time.  There was more difficulty if he repeated the activity and he also got chest pains.  The tribunal accepted the evidence of the claimant on this matter, as do I.  It recorded that it was “told that the appellant had to hold on going upstairs and rest when he got to the top of the stairs”.  On that basis it decided that descriptor 2(d) applied.  However, the relevant descriptors apply when a claimant cannot walk up and down a flight of 12 stairs without holding on or without holding on and taking a rest.  The tribunal was in error of law in limiting its consideration to the claimant’s ability to go in one direction on the stairs, but not to go up and down.  In view of the evidence it is overwhelmingly likely that descriptor 2(c) applies in that the claimant cannot walk up and down a flight of 12 stairs without holding on and taking a rest.  This carries 7 points. 

8.
In relation to lifting and carrying, although the claimant had not indicated any difficulty on form IB50, he told the tribunal that he could carry out any of the classified activities “one off can do with difficulty but not repeatedly”.  He could pick up a bag of potatoes once, though not when in a “low fatigued state”.  Again, the tribunal seems to have accepted the evidence of the claimant, and I also accept it, but did not allocate any points for the activity of lifting and carrying “as it was a test of hand, arm and upper body function”.  In my view, the tribunal was in error of law in taking this approach.  The relevant activity area in the schedule to the 1995 regulations was amended with effect from 6 January 1997 by Statutory Instrument 1996 No 3207.  Before the amendment activity area 8 is described simply as “lifting and carrying”.  If the inability to lift and carry with repeated regularity derive from fatigue caused by heart problems, then it is still the case that in practice the claimant cannot lift and carry as required and the activity area applies.  The tribunal was considering the situation from 15 July 1996 and was not justified in reading any such limitation into the description of the activity areas.  From 6 January 1997 the amended activity area is described as “lifting and carrying by the use of upper body and arms (excluding all other activities specified in part I of the schedule)”.  There is nothing in the other activities specified in part I of the schedule which would exclude account being taken of fatigue (and/or breathing difficulties) in lifting and carrying.  The question would still be whether in practice the claimant could carry out the relevant activity with reasonable regularity without an unreasonable degree of pain or discomfort, so long as what was stopping him lifting and carrying was not otherwise listed in part I of the schedule.

9.
On the evidence before the tribunal it was overwhelmingly likely that the claimant would be unable to pick up and carry a 2.5 kilogram of potatoes with either hand with reasonable regularity without an unreasonable degree of pain or discomfort.  This is descriptor 8(d) and carries 8 points.  When added to the 7 points for descriptor 2(c) this means that the 15 point threshold is reached and for that reason I make the decision to which I have referred in paragraph 1 above.

10.
I am also asked to rule on a further aspect of this case.  At the end of the hearing on 22 July 1996 the chairman signed and issued a decision notice, which contained a note of the decision that the claimant had scored 3 points and that the appeal was therefore dismissed, and a brief summary of the grounds.  The grounds were that the claimant did not score sufficient points on the All Work Test, and did not come within one of the exceptions.  Subsequently, the claimant’s representative requested a copy of what is usually referred to as “the full decision” but which is supplied on a form headed “statement of material facts and reasons for the tribunal’s decision”.  This was issued on some date between the date of the tribunal hearing and 9 August 1997.  At the end of the full statement the chairman has stated “the manuscript note of evidence forms part of this decision”.  That was an unfortunate way to express it.  The manuscript note of evidence is, or forms part of, the record of the proceedings.  It is possible to incorporate it or part of it by reference, for example when particular statements of evidence are clearly recorded  in the record of proceedings and then adopted as fact by reference in the full statement, but that has not been done in this case.  It is better to refer separately to 3 different documents.  One is the record of proceedings, which contains the note of evidence and a note of any other procedural matters, one is the decision notice, and one is the full statement.  On 9 August 1997 the claimant’s representative requested a copy of “the notes of evidence”.  This was supplied in due course.  The claimant’s representative now suggests that the tribunal was in error of law in issuing “a truncated decision”, in not making “a complete record of the hearing” immediately available rather than available upon request, and in not issuing the “manuscript notes” with the decision.

11.
The position is governed by the provisions of regulations 23 of the Social Security (Adjudication) Regulations 1995 as amended.  Regulation 23 provides as follows:

“(1)
The decision of the majority of the appeal tribunal shall be the decision of the tribunal, but, where the tribunal consists of an even number, the chairman shall have a second or casting vote.

(2)
Every decision of an appeal tribunal shall be recorded in summary by the chairman in such written form of decision notice as shall have been approved by the President, and such notice shall be signed by the chairman.

(3)
As soon as may be practicable after a case has been decided by an appeal tribunal, a copy of the decision notice made in accordance with paragraph (2) shall be sent or given to every party to the proceedings who shall also be informed of -


(a)
his right under paragraph (3C); and

(b)
the conditions governing appeals to a commissioner.

(3A) A statement of the reasons for the tribunal’s decision and of its findings on questions of fact material thereto may be given -

(a)
orally at the hearing, or

(b)
in writing at such later date as the chairman may determine.

(3B)
Where the statement referred to in paragraph (3A) is given orally, it shall be recorded in such medium as the chairman my determine.

(3C)
A copy of the statement referred to in paragraph (3A) shall be supplied to the parties to the proceedings if requested by any of them within 21 days after the decision notice has been sent or given, and if the statement is one to which sub-paragraph (a) of that paragraph applies, that copy shall be supplied in such medium as the chairman may direct.

(3D)
If a decision is not unanimous, the statement referred to in paragraph (3A) shall record that one of the members dissented and the reasons given by him for dissenting.

(4)
A record of the proceedings at the hearing shall be made by the chairman in such medium as he may direct and preserved by the clerk to the tribunal for 18 months, and a copy of such record shall be supplied to the parties if requested by any of them within that period.

12.
Regulation 23 is made under the authority of the provisions of section 59 of and schedule 3 to the Social Security Administration Act 1992 and it has not been suggested that the making of the regulation was ultra vires.  It can be seen that in the present case the provisions of regulation 23 were complied with.  In particular, regulation 23(3A) gives the chairman power to provide what I have referred to as the full decision “in writing at such later date as the chairman redetermined”.  The claimant’s representative has referred to the decision of the Commissioner in R(A)/72.  That case is really about the application of the principles of natural justice but there is nothing in the present case to persuade me that there has been a failure to comply with such principles.  In granting leave to appeal, Mr Commissioner Rowland raised the issue of whether the record of proceedings ought always to be issued with, and as part of, a full statement of reasons.  In my view, it is clear from the wording of regulation 23 that there is no error of law occasioned merely by the failure to issue the recorded proceedings at the same time as the full statement, unless the claimant has requested the record and there has been a failure to supply it.  However, it is good practice for the Independent Tribunal Service to supply the record of proceedings at the same time as supplying the full statement, and to assume as a matter of practice that a request for a full statement includes a request for the record of proceedings.  Failure to do so might lead to an error of law.  This is because the record of proceedings is kept by the Independent Tribunal Service and is not usually issued to the parties unless requested.  As time goes by, it is increasingly likely that the record of proceedings will be lost or mislaid and unfairness may be occasioned if it cannot be produced at a later date. 

13.
If the full statement incorporates particular identified statements in the record of proceedings, which did not happen in the present case, then the record of proceedings (or at least those parts of it) becomes part of the full statement and must be issued in response to a request for the full statement.  However, the fact that both documents are not issued simultaneously does not necessary amount to an error of law.

14.  For the above reasons this appeal by the claimant succeeds.






(Signed)
  H Levenson








Commissioner
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