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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. My decision is as follows. It is given under section 14(8)(b) of the Social Security Act 1998.

1.1. The decision of the Middlesbrough social security appeal tribunal held on 13th July 1999 under reference S/44/227/1999/00942, is erroneous in point of law.

1.2. I set it aside and remit the case to a differently constituted appeal tribunal.

1.3. I direct that appeal tribunal to conduct a complete rehearing of the issues that arise for decision.

The tribunal must determine the claimant’s capacity for work from and including 31st March 1999.

The appeal tribunal must not take account of circumstances that were not obtaining at the time of the decision under appeal, which was made on 31st March 1999: see section 12(8)(b) of the Social Security Act 1998, as interpreted in R(DLA) 2 and 3/01.

As regards ‘squatting’ to the floor by a combination of bending both the back and the knees, the tribunal must follow the decision of Mr Commissioner Lloyd-Davies in CIB/228/1999. The Court of Appeal has refused leave to appeal against that decision.

I draw the Secretary of State’s attention to paragraph 3 below.

The appeal to the Commissioner

2. This is an appeal to a Commissioner against the decision of the appeal tribunal brought by the claimant with the leave of the tribunal’s chairman. The Secretary of State did not support the appeal. The appeal was determined by Mr deputy Commissioner Gamble. He dismissed the appeal on 3rd May 2001. The Court of Appeal granted leave to appeal and then made a consent order. The order is, with respect, strangely worded. It records that the appellant ‘withdraws his application for appeal against the decision of the Social Security Commissioner of 3 May 2001’ and that the ‘matter is remitted to a fresh Social Security Commissioner for a redetermination’. That is strange for three reasons. First, the effect of the withdrawal of the application is to deprive the Court of Appeal of jurisdiction. Second, the order does not in its terms set aside the deputy Commissioner’s decision. Third, the order appears to assume that there is some power for a Commissioner to redetermine the case. There is no power. Nor, as ours is a statutory jurisdiction, can it be conferred by consent of the parties. However, taking a constructive and purposive approach to the interpretation of the Order, it must be read as setting aside the deputy Commissioner’s decision. I proceed on that basis and have considered the appeal afresh.

3. I ask the Secretary of State to send a copy of this decision to the Office of the Solicitor to the Department for Work and Pensions to draw attention to the problems that have arisen from the wording of the consent order in this case in the hope that in future cases a more appropriate form of words will be used. 

The history of the case

4. The claimant was accepted as incapable of work from and including 9th September 1998 on the basis of GP’s certificates. Initially, the GP diagnosed back pain. Later this was supplemented with disc degeneration and spondylisthesis. This was qualified with the remark that the claimant was improving with exercise and physiotherapy. 

5. In 1999, the claimant’s capacity for work was assessed under the all work test by a self-assessment questionnaire followed by a medical examination and report. The claimant identified difficulties with sitting, standing, walking, rising from sitting, and bending and kneeling. The only point-scoring disability identified by the examining doctor involved standing. 

6. The adjudication officer accepted the examining doctor’s report. This gave the claimant a score of 3, which was insufficient to satisfy the all work test. Accordingly, the adjudication officer decided that the claimant was not incapable of work from and including 31st March 1999. 

7. The claimant appealed against that decision. His three page letter of appeal was accompanied by a letter from his GP and an x-ray report on his lumbar spine. 

8. The tribunal accepted the GP’s diagnoses, which were supported by the examining doctor’s opinion and the x-ray report. The tribunal also took account of its own observations. It awarded a total of 10 points for standing and sitting. However, as that was not sufficient to satisfy the test, the appeal was dismissed. 

The grounds of appeal

9. The claimant’s grounds of appeal to the Commissioner refer to two activities only – sitting and bending and kneeling.

Sitting

10. The issue for the tribunal was how long the claimant could sit comfortably in an upright chair with a back, but no arms. 

11. The tribunal found that the claimant could not sit for more than one hour before the degree of discomfort caused him to move from it. 

12. The tribunal’s reasoning on this activity cover four paragraphs. The first three rehearse evidence. The final paragraph contains its reasoning. It records that its finding was made ‘on the basis of the above evidence and considering the opinion of the Examining Medical Practitioner and the statements made by the appellant to the Tribunal’. It then concluded that it ‘took into account the evidence of the Examining Medical Practitioner with regard to the function of the appellant and their observations of the appellant during the hearing.’

13. I originally drafted a decision accepting that paragraph as adequate. However, the more I analysed it, the more unsure I became of how it hung together. It draws a distinction between the basis of its decision and what it took into account. It distinguishes between the examining doctor’s opinion and evidence. Finally, it refers to unrecorded observations. My instinct is that this is probably just a rather muddled way of making a point, but the result is so muddled as to be inadequate to explain how and why the tribunal reached its conclusion on this activity. 

Bending and kneeling

14. The claimant’s evidence was that he was able to reach to the floor by keeping his back straight and bending his knee. However, sometimes his back pain prevented him bending his knee. 

15. The tribunal found that he had no problem with bending and kneeling. 

16. The tribunal’s reasoning was short and did not deal with some of the claimant’s evidence, which suggested that he might at least have qualified for the ‘sometimes’ descriptor. That is also an inadequacy in the tribunal’s reasoning.

Summary

17. I allow the appeal and direct a rehearing. 

18. I have considered whether to substitute my decision for that of the appeal tribunal as the deputy Commissioner did. My attempt to do that involved so much speculation about contentious matters relevant to the interpretation of the claimant’s evidence that I have decided that a rehearing is necessary in fairness to the claimant. As an appeal tribunal, unlike a Commissioner, has access to medical experience through its medically qualified panel member, that is the better forum for the rehearing. 

	Signed on original
	Edward Jacobs

Commissioner

9th September 2002
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