CIB 3489 2005

DECISION OF THE SOCIAL SECURITY COMMISSIONER 

1
I allow the appeal. For the reasons below, the decision of the tribunal is wrong in law. I refer the appeal for rehearing in accordance with the directions in this decision.

2
Mrs K, the claimant and appellant, is appealing against the decision of the Sutton appeal tribunal with my permission. The tribunal refused her appeal on 24 06 2005 under reference U 45 176 2005 00714. Mr D’Souza of Wandsworth Citizens Advice Bureau represented Mrs K in the appeal, but did not attend the tribunal.

3
DIRECTIONS FOR REHEARING

A
The rehearing is to be by way of an oral hearing.

B
Arrangements are to be made for an interpreter to attend the hearing.

C
The tribunal is to consist of members not previously involved in this appeal. 

D
If the appellant and representative have any further submissions to make, or evidence to produce, to the new tribunal then these are to be made within one month of the issue of this decision.

These directions are subject to any further direction by a district chairman.

REASONS FOR THE DECISION

4
The decision under appeal purports to be a decision superseding the award of incapacity credits from and including 18 01 2005. In reality, I take it that this is an appeal against the refusal of income support and linked benefits. I so treat it. The actual decision being disputed is a supersession decision of the Secretary of State to the effect that Mrs K was not incapable of work on 18 01 2005. 

5
Mrs K, now 50, has arthritis, diabetes, and fibromyalgia. She was awarded benefit. An approved doctor reported on 29 12 2004 that Mrs K’s only relevant limitation was the inability sometimes to bend and kneel and then straighten up again. The Secretary of State relied on this to make the supersession decision.

6
 Wandsworth CAB put a full written submission to the tribunal in support of Mrs K’s appeal. It put in issue contentions that Mrs K: could not walk more than 50 metres; had to hold on and rest when using stairs; could not sit comfortably for more than 10 minutes; could not stand for more than 10 minutes without needing to sit; had to hold on when rising from sitting; could not bend and kneel and then straighten up; could not lift and carry 2.5 kg with either hand. The tribunal held an oral hearing with Mrs K, two daughters, and an interpreter present.  There is a lengthy record of proceedings. The tribunal rejected much of the approved doctor’s report and itself assessed personal capability for each of the descriptors in issue. It accepted that Mrs K had limitations with her abilities to walk, climb stairs, stand, rise from sitting, and to bend and kneel. It “scored” this under the standard assessment at 12 points and refused the appeal.

7
Wandsworth CAB’s fully argued grounds of appeal take issue with the approach adopted by the tribunal on walking and climbing stairs. The secretary of state's representative accepts that the tribunal’s decision was inadequate in its findings of fact on these issues and also that the tribunal erred in law in the way it dealt with Mrs K’s evidence about her ability to walk. I agree with the secretary of state's representative that the tribunal erred in law. The appeal must go to a new tribunal. But the grounds of appeal raise a more general point about assessing distances. I deal with that more fully.

How far could Mrs K walk without stopping or severe discomfort?

8
The CAB submitted that Mrs K could not walk more than 50 metres without stopping or discomfort.  She said that this was the distance from her house to the GP surgery. She gave oral evidence that she could walk to her GP surgery. In reply to a tribunal question, she agreed that this was about the same distance as from the traffic lights along the road from the tribunal venue to the tribunal. She also gave evidence about getting to the tribunal that day, and about getting to the shops. 

9
The tribunal’s statement dealt with Mrs K’s walking at some length. It first summarised the claims and approved doctor’s report. It then summarised the oral evidence, concluding:

“She considered that her GP surgery was about the same distance from her home as indicated traffic lights were from the venue. The tribunal estimated this to be slightly in excess of 200 m.  In other words she had misjudged the distance to her GP surgery.”

This was critical to her appeal. Had the tribunal accepted that she could not walk more than 200 metres without stopping or severe discomfort, her appeal would have succeeded. The CAB contended that “The tribunal have simply made an inaccurate finding of fact which they have then used as part of the to help determine the descriptor.” The distance from the traffic lights to the venue (Copthall House, Grove Road, Sutton) is 120-130 metres, not 200. The CAB surmised that the tribunal’s error might be because the standard leaflet sent to all appellants about travelling to Copthall House put the distance at 200 metres. 

10
At my request, Wandsworth CAB measured the precise distances from Mrs K’s house to the GP surgery (129 metres) and from the traffic lights to the Copthall House entrance (135 metres).  The secretary of state's representative accepts this. The leaflet is also now in the papers. It states twice that the entrance to Copthall House is “approximately 200 metres along” the road from the junction with High Street (where the traffic lights are).  I have checked the Appeals Service website and it contains the same guidance. 

11
It is now clear that Mrs K was right in estimating that the two distances were the same, but substantially wrong in estimating those distances. The tribunal was also substantially wrong in estimating those distances. And it was therefore wrong in its assessment of her evidence.  And the official guidance is substantially wrong in stating the distance to Copthall House. 

12
Unfortunately, these all merely confirm both a common human inability to estimate distances accurately and the need to check facts, rather than guess, where possible. Maps can often help where there is a need to identify distances.  It is now quite easy to calculate or estimate distances by use of large scale street maps.  They are readily and cheaply available on the internet and in local shops.  This case was handled by reference to maps from www.streetmap.co.uk, from http//:maps.msn.co.uk, and from Geographers’ AZ London Atlas.
13
Finally, I direct that this decision be drawn to the attention of the relevant regional chairman.  I ask the chairman to notify it to all tribunal chairmen sitting at Copthall House. The evidence before me is that there is a serious error in the official guidance about getting to Copthall House. I say “serious” because of its potential  effects in cases such as this. The CAB rightly comments that the error in the official literature may have affected this tribunal, and that it may also affect decisions of other tribunals. That possibility should be removed. I have recently seen tables of precise distances from various points (such as the local railway station) to the tribunal displayed on notice boards at another Appeals Service tribunal venue. That is best practice and I commend it.  
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