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My decision is that the decision of the Sheffield social security appeal tribunal (the tribunal) of 11 December 1997 is erroneous in point of law, and I set it aside. This does not, however, assist the claimant. Exercising my power under s.14(8)(a)(ii) of the Social Security Act 1998, I consider it expedient to make fresh or further findings of fact, and to give the decision which I consider appropriate in the light of those fresh or further findings. My decision is that the claimant is not entitled to incapacity benefit from and including 25 June 1997.


The claimant, who was born on 3 December 1970, was in receipt of incapacity benefit from 24 January 1997; her incapacity was at that time described as depression. The time came for her entitlement to be determined by reference to the all work test. Steps were taken to collect the information needed to enable an adjudication officer to determine whether the claimant satisfied the all work test.


The claimant completed an all work test questionnaire on 14 February 1997. She said she had had several months history of increasing low mood, weepiness, severe sleep disturbance, poor concentration and forgetfulness for which she was treated with medication. She did not indicate any problem with the physical disabilities descriptors though she did say that she needed glasses for distance work. In the additional information, she explained that she was also being treated for painful and very heavy menstrual cycles.


The claimant was seen by a Benefits Agency Medical Services (BAMS) doctor on 7 May 1997. The diagnosis was depression, period problems and intermittent left sciatica. Reported hospital investigations were out-patient consultations with a gynaecologist in 1995 and with a psychiatrist around 1994/95. It is noted that the claimant had not seen a counsellor since around 1994/95. There is a detailed description of the claimant’s daily routine. The BAMS doctor concluded that the claimant had no problems with the physical disabilities descriptors, and that the only mental disabilities descriptor which applied was that mental stress had been a factor in making her stop work. 


The adjudication officer then decided that the claimant was not incapable of work since she had not achieved the requisite score on the all work test and reviewed her entitlement to incapacity benefit to the effect that she had no entitlement from 25 June 1997. This decision was issued to the claimant on 25 June 1997.


The claimant then appealed through her representative noting that additional incapacities had come to light in that the claimant was suffering from an obsessive compulsive disorder. It was argued that the claimant should be exempt from the all work test as a person suffering from a severe mental illness which severely affects her mood and behaviour and severely restricts her social functioning. A fresh medical certificate stating the incapacity as ‘adjustment reaction, anxiety/depression with obsessive compulsive disorder’ was provided to which the Department responded by saying that ‘the incapacities are the same as those stated on our previous medical certificate and there is no evidence that your condition has worsened since you were disallowed benefit.’


The claimant’s appeal letter, prepared by her representative, set out in detail the mental disabilities descriptors which the claimant believed applied to her on the application of the all work test.


Medical evidence from the claimant’s general practitioner was also submitted, which stated, among other things, that the claimant had developed an ‘obsessive and compulsive disorder of very significant proportions in the last 6-12 months.’


The appeal came before the tribunal on 11 December 1997. The claimant attended with her representative. No presenting adjudication officer was present. A medical assessor was in attendance to assist the tribunal.


The tribunal disallowed the appeal, though they did award five points on the mental disabilities descriptors. There is a commendably full and clear record of the proceedings (though this appears to have been kept other than on the form provided by the tribunal service for this purpose―I will simply observe in passing that where a chairman keeps a separate note, the manuscript notes should be placed on the tribunal file in addition to any typed up version of the notes). There is also a detailed statement of reasons for the decision.


The tribunal first considered whether the claimant should be exempt from the all work test under Regulation 10 of the Incapacity for Work General Regulations. They say:


… the Tribunal were not satisfied that the Appellant was suffering from a mental disease within the definition of Regulation 10 of the Incapacity for Work Regulations or that the Appellant’s condition severely and adversley [sic] effected [sic] her mood or behaviour. The Medical Assessor told the Tribunal that the Appellant’s condition was a personality disorder and did not fall within his understanding of the medical definition of a mental disease. The Tribunal felt Regulation 10 applied to people with a medical condition which is so severe that applying the own occupation or all work test is a pointless and distressing formality. The Tribunal were not persuaded that this was the case here or that the Appellant had a mental disease.


The record of proceedings indicated that the medical assessor had advised that his view was that a mental disease ‘was more accurately resultant from trauma, degenerative disease of brain or epilepsy or similar conditions.’


The tribunal then went on to apply the mental disabilities descriptors to the claimant. The set out which evidence they had taken into account and why they rejected the list of difficulties set out by the claimant’s representative. They then went serially through the descriptors spelling out why they had concluded that some applied and others did not.


On 27 March 1998 the claimant sought, and obtained leave to appeal to the Commissioner from the tribunal chairman.


The grounds of the claimant’s appeal are that the tribunal erred in its interpretation of Regulation 10; misconstrued the nature of the claimant’s condition; and had failed to set out their reasons for their conclusions adequately. A letter was enclosed from a specialist registrar in psychiatry stating the claimant did not have a personality disorder, but was suffering from ‘a recurrent depressive disorder complicated by obsessive symptoms’, which is a mental illness.


The appeal is not supported by the adjudication officer.


My conclusion is that the tribunal’s deliberations on the question of whether the claimant was exempt from the all work test are erroneous in law in that they have taken the wrong approach to the application of the test in Regulation 10.


The relevant provisions of Regulation 10 provide:


Where the all work test applies, a person shall be treated as incapable of work on any day in respect of which any of the circumstances set out in paragraph (2) apply to him.


The circumstances are―


…


(e) that he is suffering from any of the following conditions, and there exists medical evidence that he is suffering from any of them―


…


(viii) a severe mental illness, involving the presence of mental disease, which severely and adversely affects a person’s mood or behaviour, and which severely restricts his social functioning, or his awareness of his immediate environment.


Unfortunately, the tribunal does not state expressly any finding of fact on any illness from which the claimant is suffering. They appear to have accepted that the claimant was suffering from depression, and they might have accepted that this was complicated by an obsessive compulsive disorder. There is, to my mind, ample evidence to conclude that the claimant was suffering from a recurrent depressive disorder complicated by obsessive symptoms. I so find.


Was this a severe mental illness within the meaning of Regulation 10(2)(e)(viii)? The drafting of the paragraph leaves a lot to be desired. Neither mental illness nor mental disease is defined by the regulations. The tribunal quite properly sought the advice of the medical assessor on this question. At first sight I was concerned that the tribunal might have been asking the medical assessor for a diagnosis, which is not permitted. However, reading the record of proceedings together with the statement of reasons, I have concluded that they were properly seeking advice on the classification of the illness for the purposes of the application of the exception in Regulation 10.


This has led the tribunal to find that the claimant was not suffering from a mental disease.


The drafting of the paragraph would suggest that there is a distinction between mental illness and mental disease. If there is such a distinction, then I have not be able to discover what it is. It may be that the words ‘involving the presence of mental disease’ are there merely to confirm that the regulations are not here concerned with psychological problems which cannot be characterised as a mental illness, but that seems to be inherent in the phrase ‘severe mental illness’.


The Incapacity Benefit Handbook for Medical Services Doctors (which in no way binds me but to which I can refer for guidance) at paragraph 11.2 indicates that severe mental health problems are characterised by the presence of mental illness so adversely affecting a person’s mood or social or environmental awareness that continued psychiatric care is essential. The Handbook goes on to indicate that the continued psychiatric care might be evidenced by (1) the claimant’s being in sheltered residential facilities; (2) day care at least once a week; (3) care at home with intervention, at least one day a week, by a qualified mental health care worker; or (4) long-term medication with anti-psychotic preparations including depot neuroleptic or mood-modifying drugs. This list is said to be illustrative rather than exhaustive.


I have also looked up the terms ‘mental disease’, ‘mental disorder’, and ‘mental illness’ in the Blakiston’s Gould Medical Dictionary. For what it is worth, this dictionary only contains a definition of mental disorders, and under the entries for mental disease and mental illness refers the reader to the definition of ‘mental disorder’.


Finally, I looked up the terms disease, illness and disorder in the Chambers Twentieth Century Dictionary. The ordinary dictionary definition suggests that the terms are interchangeable.


I have concluded that the terms ‘mental illness’ and ‘mental disease’ used in paragraph (viii) do not hold any specialist meaning, but are to be given their ordinary meaning. I find the commentary in the Incapacity Benefit Handbook for Medical Services Doctors helpful, since it indicates that the application of the mental disabilities descriptors is not appropriate where there are severe mental health problems, but is where those problems are mild to moderate. The suggested indicators for severe mental health problems seem to me to be useful guides in determining the proper categorisation of the mental health problems presented by a claimant.


The tribunal has erred in its interpretation of the paragraph in accepting the medical assessor’s view that a mental disease requires to be ‘more accurately resultant from trauma, degenerative disease of brain or epilepsy or similar conditions.’ I can find no basis for such a distinction in the words of the regulation.


Having regard to the claimant’s evidence of her daily life and the evidence of the medical intervention in her case, I have concluded that she was not suffering from a severe mental illness within the scope of Regulation 10(2)(e)(viii). I do not consider that her mental illness severely and adversely affects her mood or behaviour and severely restricts her social functioning or awareness of her immediate environment. The mental illness to some extent does affect her mood and behaviour and does restrict her social functioning, but the affects do not to my mind reach the threshold where it can be said that they do so severely.


Since the claimant is not exempt from the application of the all work test, her score under both the physical disabilities descriptors and the mental disabilities descriptors must be computed.


There is no suggestion in the documents before me that any of the physical disabilities descriptors apply to the claimant. I am content to adopt both the findings and reasons of the tribunal on the application of the mental disabilities descriptors. The tribunal has had the benefit of seeing the claimant and hearing her evidence, and I would compliment them on the thoroughness of their consideration of these descriptors. Their findings are justified by the evidence before them, and their explanation of their reasons is clear and comprehensible. 


I note the claimant’s representative’s detailed rebuttal of the tribunal’s findings in the application for leave to appeal. I understand why those arguments have been put but, at the end of the day, they are really no more than a re-run of the arguments that were put before the tribunal which the tribunal rejected. I note in particular that the tribunal has said in its reasons:


The Tribunal felt that the Appellant’s oral evidence in the Tribunal was wholly consistent with the BAMS findings and the general description of the problems which had been given to the BAMS doctor.


I do not think there is any inconsistency between that statement and the judgment of the tribunal in awarding points on the mental disabilities descriptors which the BAMS doctor had not.


In summary, the tribunal erred in law in its interpretation of what constitutes a severe mental illness within Regulation 10(2)(e)(viii) of the Incapacity for Work General Regulations, but a proper interpretation of that paragraph does not result in any different conclusion on the application of the exemption from the all work test. On the application of the all work test, the claimant does not reach the requisite score to be treated as incapable of work. Accordingly she is not entitled incapacity benefit from and including 25 June 1997.











(signed) Robin C A White


Deputy Commissioner


13 January 2000  
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