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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the claimant, with my permission, against a decision of the appeal tribunal sitting at Bolton on 21 June 2005 (“the appeal tribunal”).  For the reasons which I give, that decision is erroneous in point of law.  I therefore set it aside and refer the case to a differently constituted tribunal (“the new tribunal”) for a complete rehearing.

2.
The issue which the appeal tribunal had to determine was whether or not the claimant satisfied the personal capability assessment.  The claimant, who was born on 10 February 1961, suffered an attack of meningitis at the end of 1985 or the beginning of 1986.  The attack has had a permanent effect on her, and particularly on her brain, and she has been left with a condition known as post‑meningitis syndrome.  She has been incapable of work for a considerable period of time and has undergone a number of personal capability assessments.  The latest of these was in January 2005.  On 25 January 2005, a decision maker decided that she did not satisfy the assessment and that, as a consequence, she was not entitled to incapacity benefit from and including that date.  

3.
The claimant appealed against the decision and her appeal came before the appeal tribunal on 21 June 2005.  The claimant attended together with her representative and gave evidence on her own behalf.  She was, however, unsuccessful and her appeal was dismissed.  Permission to appeal was refused by the chairman but was subsequently granted by me.  The Secretary of State supports the appeal and submits that the matter should be remitted to the new tribunal for rehearing.  

4.
The appeal tribunal’s statement of reasons appears at pages 114 to 118.  It is a long, careful and closely reasoned document and I am reluctant to interfere.  Nevertheless, I consider that a clear error of law arises in the following way.  The claimant’s problems all stem from the attack of meningitis which she suffered many years ago.  It has left her with permanent brain damage.  Before the appeal tribunal, her case was largely based on the mental health descriptors.  That is, the descriptors listed in Part 2 of the Schedule to the Social Security (Incapacity for Work) (General) Regulations 1995 (SI 1995/311).  Those descriptors are subject to regulation 25(3)(b) of the 1995 Regulations which provides (my italics):


(3)
In determining the extent of a person’s incapacity to perform any activity listed in Part I or Part II, it shall be a condition that the person’s incapacity arises –




…




(b)
in respect of a disability listed in Part II, from some specific mental illness or disablement.  

5.
The appeal tribunal took the view that post meningitis syndrome and the problems which resulted from it amounted to a physical disablement rather than some “specific mental illness or disablement”.  The chairman put the point clearly and concisely when refusing permission to appeal.


“Brain damage is not mental [or mental] disablement.  Physical damage to the brain cannot give rise to any points on the mental health assessment in Part II of the PCA – see Rep 25(3)(b) of the Social Security (Incapacity for Work) (General) Regulations 1995, as cited by the representative.”

With great respect to an able and experienced chairman, I consider that this is an erroneous view of the law.  Mr Commissioner Jacob’s decision CIB/4828/1999 has received a degree of prominence.  Paragraphs 14 to 19 are quoted in full at pages 741 and 742 of the 2005 Edition of Volume 1 of Social Security Legislation.  Paragraph 19 reads as follows.


“19.
So, regulation 25(3)(a) and (b) do not create rigid categories.  A physical symptom that arise[s] from a mental illness or disablement may be a bodily disablement.  Or it may arise from a bodily disease that itself gave rise to the mental illness of disablement.  In either case, the symptom may give rise to incapacity in respect of a disability under the physical disabilities section of the all work test.  It would be surprising if it were otherwise, as a person’s condition is often the result of the complex interaction of physical and mental factors.”

What is said there has force.  A physical injury or illness may lead to a specific mental illness or disablement and vice a versa.  For example, a man who loses a leg may come to suffer from depression or from severe anxiety as to the future.  As serious physical injury to the brain is likely to lead to all sorts of mental problems.  Similarly some mental illnesses give rise to physical problems.

6.
In paragraph 17 of Decision CIB/3063/1999, Mr Commissioner Jacob was even more forthright and said:


“… I direct the tribunal that a physical injury to the brain (as opposed to the mind) brings the claimant within the mental disabilities section of the all work test if it produces symptoms covered by that section of the test.”

Again I agree.  Suppose I am knocked down while crossing the road and suffer serious head injuries which leave me permanently confused suffering serious memory loss, unable to concentrate and with speech and communication difficulties.  There is no doubt that the head injuries are physical injuries.  Nevertheless, most people would regard the confusion, loss of memory and inability to concentrate and communicate as being mental, rather than physical, problems.  The contrary view would mean that if the accident left me with the mental age of a small child – and therefore quite unable to perform most of the descriptors set out in Part II of the Schedule and quite clearly unfit to hold down the simplest job – I could not satisfy the personal capability assessment if I was otherwise physically fit.  Such a situation cannot be right.

7.
The appeal tribunal very properly went on to consider such of the mental health descriptors had been put in issue.  It decided that the claimant did not score the necessary points.  In most cases the fact that the tribunal had proceeded on such an alternative basis would mean that, while part of the reasoning was erroneous in law, the overall decision could not be so categorised.  However, in this case the appeal tribunal, while trying to be scrupulously fair, had already formed a sufficiently strong and erroneous view of the law that its findings on this alternative basis are, at least, suspect.  A point which is made in the grounds of appeal.

8.
I therefore allow the appeal and set aside the appeal tribunal’s decision .   The new tribunal should conduct a complete rehearing.  In doing so it should have regard to what I have said in this decision and also to paragraphs 5 and 6 of the Secretary of State’s submissions which will be found at pages 136 and 137 of the papers.  







(Signed)
J.P. Powell









Commissioner







Dated:

24th January 2006
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