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DECISION OF THE SOCIAL SECURITY COMMISSIONER

Decision:
1.
My decision is as follows. It is given under section 14(8)(b) of the Social Security Act 1998.

1.1
The decision of the Pontypridd at Cardiff Social Security Appeal Tribunal held on 28th May 1998 is erroneous in point of law: see paragraphs .

1.2
Accordingly, I set it aside and, as it is not expedient for me to give a decision on the claimant's appeal to the tribunal, I refer the case to a differently constituted tribunal for determination.

1.3
I direct the tribunal that rehears this case to conduct a complete rehearing in accordance with my directions in paragraphs 


Before this case is listed for rehearing, I direct that it must be put before a legally qualified panel member to consider whether it is necessary or desirable to give directions under regulation 38(2) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999. In particular, the panel member may wish (a) to direct the Secretary of State to provide a statement of the effective date of the later decision that the claimant was incapable of work (sometime in November 1998, I believe) and (b) to ensure that all relevant documents are before the tribunal at the rehearing. These documents may be relevant:


(i)
The letter from Dr Jawad dated 14th May 1998, which was presented to the last tribunal (see page 71). The claimant has a copy of that report.


(ii)
The reports attached to the letter from the claimant’s solicitor dated 7th April 1999, which is on the left-hand tag of the tribunal’s file.


(iii)
Any other medical reports or reports of scans that the claimant has. At the hearing before me, she referred to the results of a SPECT scan. There are likely also to be other reports relating to her ongoing litigation.

The appeal to the Commissioner
2.
This is an appeal to a Commissioner against the decision of the Social Security Appeal Tribunal brought by the claimant with the leave of the tribunal’s chairman. The representative of the Secretary of State does not support the appeal.

3.
An oral hearing of the appeal was held on the Direction of a Legal Officer to the Commissioners. The hearing took place before me in Cardiff on 21st March 2000. The claimant attended with her husband and was represented by Mr J Walters of Counsel. The Secretary of State was represented by Mr H James. 

The adjudication officer’s decision
4.
The claimant was in receipt of Incapacity Benefit when required to submit to an assessment by means of a self-assessment questionnaire followed by a medical examination and report.

5.
In the self-assessment questionnaire, the claimant asserted difficulties with the activities of rising from sitting, standing, walking, negotiating stairs, bending and kneeling, and consciousness. She also referred to brain cells that had been damaged and to medication for anxiety. The examining doctor gave the opinion that the claimant was disabled in terms of the physical disabilities section of the all work test under the activities of standing, walking and negotiating stairs. The doctor also carried out an assessment under the mental disabilities section of the all work test and identified relevant descriptors carrying 3 points. 

6.
An adjudication officer reviewed the decision making the award and terminated the claimant's entitlement from and including 5th November 1996, on the basis of the opinion of the examining doctor. 

The appeal to the Appeal Tribunal 
7.
The claimant appealed to an Appeal Tribunal against the decision of the adjudication officer. There was a delay in accepting the appeal, as the letter of appeal was written by the claimant’s sister. However, it was accepted as an appeal in February 1998. 

8.
The claimant attended and gave evidence at the hearing of the appeal, accompanied by her sister. In the papers were reports from a Consultant Psychiatrist, a Consultant Anaesthetist and a Consultant Orthopaedic Surgeon, all dated 1995. A further report from the Psychiatrist, dated 14th May 1998 was handed to the tribunal at the hearing.

9.
The Appeal Tribunal confirmed the adjudication officer's decision. The essence of its reasoning is that there was no medical evidence to cast doubt on the opinions of the examining doctor. 

The errors of law
10.
First, I accept in part the argument of Mr Walters at the hearing. He drew attention to the fact that the examining doctor had not completed the section of the report form dealing with consciousness, but had merely recorded that the claimant had not selected a descriptor. That was correct, but the claimant had commented in some detail on her symptoms in the relevant section of the self-assessment questionnaire. So, there was an outstanding contention by the claimant under that activity, which the tribunal should have investigated and determined. The full statement of the tribunal's decision ignores this aspect of the claimant’s case. That was an error of law.

11.
Second, the full statement of the tribunal's decision suggests that the tribunal looked for medical evidence to contradict that of the examining doctor and, finding none, accepted the doctor’s opinions. That was not the correct approach. The tribunal should at least have satisfied itself that the report of the examining doctor was internally consistent. As Mr Walters pointed out at the hearing, some of the comments recorded by the doctor in the mental health section are not alone sufficient to support the selection. For example, the comment on descriptor 18(c) may be sufficient to show that the claimant has not lost all ability to communicate, but it is not sufficient to show that this ability was not impaired at all. Also, I add that the claimant’s medical evidence (which contained detailed evidence of problems with memory and concentration) might have been better evidence that than of the claimant herself, which the examining doctor relied on: see for example descriptor 15(a). These also were errors of law.

Directions for rehearing
12.
The Social Security Act 1998 has abolished Social Security Appeal Tribunals, transferring their existing cases to the new and nameless Appeal Tribunal. The claimant’s appeal will be reheard by the new Appeal Tribunal. 

13.
The new Appeal Tribunal is differently constituted from a Social Security Appeal Tribunal. In this case, the tribunal is likely to consist of a legally qualified panel member and a medically qualified panel member: see regulation 36(2)(a)(i) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999. In view of the constitution of the Appeal Tribunal, a medical assessor will not be in attendance.

14.
The tribunal must conduct a complete rehearing in accordance with my decision in CIB/213/1999.

15.
The tribunal must determine the period over which it has jurisdiction. That period begins on the effective date of the decision under appeal: 5th November 1996. It ends on the day before the effective date of the next decision on the claimant’s capacity for work. So far as I know, that was some time in November 1998. The Secretary of State must inform the tribunal of this date.

16.
The tribunal must follow the approach the mental disabilities section of the test that I set out in CIB/5804/1997, paragraph 14:

“14.
There are four questions that may have to be answered by an examining doctor in the application of the mental disabilities section of the all work test.


14.1
Does the claimant have a specific mental illness or disablement? This involves a clinical opinion by the examining doctor. In this case, there was no dispute about diagnosis. (This question is now governed by regulation 25(3)(b) of the Social Security (Incapacity for Work) (General) Regulations 1995. Previously, there was no express provision, but the law was effectively the same: see the decision of the Commissioner in CIB/14202/1996, paragraph 5.) 


14.2
Does the claimant’s evidence report manifestations that fall within any of the descriptors? This does not involve a clinical opinion.


14.3
Does the doctor accept the claimant’s evidence? Again, this does not involve a clinical opinion.


14.4
If the doctor accepts the claimant’s evidence, a question of causation arises: see the decision of the Commissioner in CIB/14202/1996, paragraph 6. The question is: are the manifestations reported by the claimant and accepted by the doctor a result of the claimant’s mental illness or disablement? For example, does the claimant not care about her appearance and living conditions because she is depressed or because she is an untidy and slovenly person? This may involve a clinical opinion.”

17.
In this case, I need to supplement those directions so far as the first question is concerned. From and including 6th January 1997, points under this section of the all work test may only be awarded if the incapacity arises from “some specific mental illness or disablement”: see regulation 25(3)(b) of the Social Security (Incapacity for Work) (General) Regulations 1995 as amended. Before that date, the position was covered by the decision of the Commissioner in CIB/14202/1996, paragraphs 6 and 7, where the Commissioner held that only those matters arising from a recognisable mental disablement in the nature of an illness were to be taken into account, and matters of disinclination or mood must be disregarded. The Commissioner also said that tribunals should be reluctant to proceed without medical or similar evidence showing a proper basis for applying this section of the test. Both before and after 6th January 1997, I direct the tribunal that a physical injury to the brain (as opposed to the mind) brings the claimant within the mental disabilities section of the all work test if it produces symptoms covered by that section of the test.

18.
Medical evidence of any date is admissible so long as it can be related to a time within the tribunal’s jurisdiction. The period to which the evidence is relevant may be apparent from its own terms. Also, the evidence of the claimant is admissible in determining how she was at different times.

19.
The later report by a different examining doctor is also admissible, as it is unlikely that the first day when the claimant satisfied the test was the day of that examination. Probably, the only evidence which can relate the doctor’s opinions to an earlier period is the claimant’s evidence, although this must be weighed in the context of the evidence as a whole. 

The claimant’s contributions
19.
When the claimant satisfied the all work test, she was no longer entitled to Incapacity Benefit because of her contribution record. If the tribunal allows her appeal, it may be that the effect of the tribunal’s decision will be to satisfy her contribution record sufficiently that she should have been entitled to Incapacity Benefit from November 1998. However, it is not within the tribunal’s power to deal with this. If that is the case, the matter can only be dealt with by the Secretary of State.
Summary
20.
The Appeal Tribunal's decision is erroneous in law and must be set aside. It is not appropriate for me to give the decision that it should have given on its findings of fact and it is not expedient for me to make further findings of facts. There must, therefore, be a complete rehearing of this case before a differently constituted Appeal Tribunal. The Appeal Tribunal will decide afresh all issues of fact and law on the basis of the evidence available at the rehearing in accordance with my directions. As my jurisdiction in this case has been limited to issues of law, my decision is no indication of the likely outcome of the rehearing, except in so far as I have directed the Appeal Tribunal on the law to apply.

Signed:
Edward Jacobs
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