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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
My decision is that the decision of the tribunal held on 20 June 2000 is erroneous in law.  I set it aside.  I substitute my own decision, namely, that the claimant was incapable of work for the period from and including 14 August 1997 down to and including 16 February 1998. 

2.
The claimant, who suffers, amongst other things, from cervical and lumbar spondylosis and problems with his right thumb, was in receipt of incapacity benefit from 6 February 1997, on a claim made in March 1997.  He was examined for the purpose of the all work test on 11 August 1997, having previously completed an incapacity benefit questionnaire.  An adjudication officer considered the results of the examination and the questionnaire and decided that the claimant scored no points on the all work test.  The claimant appealed.  His appeal was heard by a tribunal on 7 November 1997.  That tribunal disallowed the claimant’s appeal.  The claimant appealed to the Commissioner.  His appeal was allowed by the Commissioner on 17 December 1999.  The Commissioner remitted the case for determination by a new tribunal.  That tribunal sat on 20 June 2000.  It also disallowed the claimant’s appeal, finding that the claimant scored 13 points on the all work test.  The claimant now appeals with my leave.  

3.
In the meantime the claimant had reclaimed incapacity benefit with effect from 17 February 1998.  He was again examined for the purpose of the all work test in respect of that claim and following such an examination his claim was disallowed from 6 October 1998.  That decision was appealed to a further tribunal held on 8 October 1999, which disallowed the appeal, finding that the claimant scored 12 points.  That decision, although the subject of an unsuccessful application to set aside, was not the subject of any appeal so far as I am aware.  The claimant had, however, reclaimed incapacity benefit from 5 April 1999.  He was treated as incapable of work from that date.  Following a yet further examination for the all work test in November 1999, the results of which showed that he clearly scored more than the requisite 15 points, he was found incapable of work.

4.
The claimant, in his grounds of appeal, raised many points.  The issues included human act rights questions relating to the judicial independence of tribunals in the appeal service.  I directed an oral hearing.  At that oral hearing the claimant attended in person and the Department was represented by Miss Smith of Counsel.  I am grateful to them both.

5.
At the oral hearing the issues narrowed.  The claimant’s appeal concentrated on three issues.

6.
First, he contended that the process of review undertaken in his case was incorrect.  However after explanation by myself and Miss Smith, he accepted that the process of review was correct.  In brief the analysis is as follows.  After his initial claim in February 1997 he was treated as satisfying the all work test until such time as he actually satisfied it.  In August 1997 he was found not to satisfy the all work test.  This was a relevant change of circumstances justifying a review  Accordingly his claim was disallowed with effect from that finding, namely from 14 August 1997.  

7.
The second ground of appeal upon which the claimant relied was that the tribunal failed to consider all the evidence which was before it and adequately to explain why it had not taken some of that evidence into account.  I return to this ground of appeal below.

8.
The third ground of appeal that the claimant maintained before me was that if his appeal was successful and the case were to be remitted to a yet further tribunal that tribunal and its procedures would not be compliant with Article 6 of the European Convention on Human Rights.  There were lengthy written submissions before me on this point.  Upon examination it became clear that the period under consideration concerning the appeal before me could only run from 14 August 1997 until the date of the claimant’s subsequent claim for incapacity benefit in February 1998: a period of approximately 6 months.  (The tribunal which sat in June 2000 had assumed that the period under its consideration ran until incapacity benefit was disallowed on the claimant’s subsequent claim in October 1998.  I do not consider that this is correct since the claim in February 1998 and the decision treating the claimant as incapable of work from the date of that claim put an end-date to any decision making process in relation to the prior claim of March 1997).  

9.
Given that there was only a 6 month period to be considered and that this case had been continuing for a prolonged period of time, I indicated that it would be appropriate for me to bring finality if I were to substitute my own decision should I find that the June 2000 tribunal in fact erred in law.  The claimant did not demur from this suggestion and Miss Smith, on behalf of the Department stated that it was not a course that she could say I could not take.  Both parties then agreed that if I was minded to take this course it would not be necessary to hear argument on the human rights issues and, in the event, I did not do so.

10.
I now turn to the principal question of whether the June 2000 tribunal erred in law.  The claimant submitted that before that tribunal there had been voluminous documentation (including medical evidence provided by him and subsequent examinations by the Department including a very favourable examination on 8 November 1999) which had not been referred to by the tribunal in its statement.  He further pointed out that the tribunal’s written statement was not produced until March 2001, nearly 9 months after the tribunal sat.  He submitted that given the lapse of time the tribunal could not give a fair record of its reasons.

11.
On behalf of the Department Miss Smith submitted that the tribunal had carefully explained with regard to each descriptor in issue what medical evidence it accepted and what it did not and that it was not necessary for the tribunal to refer to each and every piece of the extensive evidence which was before it.  She further submitted that the care with which the tribunal had drafted its statement (which was indeed full) showed that the chairman writing it had fully considered all the evidence before it which had given rise to the decision notice handed out on the day of the hearing.

12.
The June 2000 tribunal found that the claimant scored 3 points for rising from sitting, 3 points for standing and 7 points for walking.  This made a total of 13 points.  This fell short of the requisite total of 15 points by 2 points.  Before the June 2000 tribunal was, inter alia: the (subsequently set-aside) decision of the tribunal which sat in November 1997, which had awarded the claimant 3 points in respect of sitting; a BAMS medical report of September 1998; the decision notice of the tribunal held in October 1999 which confirmed the subsequent disallowance decision of October 1998, (but which awarded the claimant a total of 12 points, including 3 for bending or kneeling); and the fact that the claimant had passed the all work test in November 1999 following a further examination.  It is not clear to me whether the report of that examination (to be found at pages 441 and following) was before the June 2000 tribunal – the claimant’s letter dated 25 June 2002 suggests that it may not have been.

13.
The June 2000 tribunal found that the claimant scored 13 points in total.  In my judgment where a claimant is found almost to satisfy the all work test, that is to say, is within a few points of the requisite total, it is necessary for the tribunal to examine with some care all the pertinent evidence before it which might be suggestive of entitlement to points on other descriptors which in fact the tribunal has found inapplicable.  In the present case the June 2000 tribunal had before it the finding of the November 1997 tribunal that the claimant scored 3 points in respect of sitting and the finding of the October 1999 tribunal that the claimant scored 3 points in respect of bending or kneeling (namely that the claimant’s sometimes could not bend or kneel as if to pick up a piece of paper from the floor).  The findings of the November 1997 tribunal were directly relevant to the period under the consideration of the June 2002 tribunal.  The findings of the October 1999 tribunal were, admittedly, referable to that’s tribunal confirmation of the subsequent disallowance of incapacity benefit in October 1998.  However, the June 2000 tribunal considered that it had to consider the entire period down to October 1998.  Before it was also a BAMS report dated 16 September 1998 in which the examining doctor found that the claimant sometimes could not either bend or kneel as if to pick up a piece of paper from the floor and straighten up again: this report no doubt founded the award of 3 points made in respect of this descriptor by the October 1999 tribunal.  The June 2000 tribunal failed to refer at all to the previous award of points in respect of sitting, to the BAMS report of 16 September 1998 or to the subsequent award of the 3 points in respect of bending and kneeling.  In my judgment these matters clearly bore upon the claimant’s case and should have been dealt with in the June 2000 tribunal’s decision.  Its statement failed to deal with these matters and in this I consider it fell into error.  Accordingly I set its decision aside. 

14.
As I have mentioned above it is not clear to me whether the full report of the medical examination of November 1999 was before the June 2000 tribunal.  If that report was not before that tribunal, but only the fact that the claimant had passed the all work test in November 1999, then I consider that the June 2000 tribunal was not at fault in not mentioning the passing of the all work test in November 1999.  However, if that report was before the June 2000 tribunal, since that report showed that the claimant scored aggregate of 47 points, I consider that the June 2000 tribunal should have dealt with it.

15.
Having set the decision of the June 2000 tribunal aside, I am now faced with the task of substituting my own decision for the period from the date of disallowance in August 1997 down to the date of subsequent claim in February 1998.  Since the claimant’s original appeal was brought before the coming into force of the Social Security Act 1998 I (like the November 1997 tribunal and the June 2000 tribunal) am not precluded from taking into account circumstances obtaining after the date of the decision appealed against.  I consider that on the basis of the medical report dated 16 September 1998 I can properly find that the claimant sometimes, during the period under my consideration, could not bend or kneel as if to pick up a piece of paper from the floor – 3 points.  Further, in relation to the descriptor of sitting the June 2000 tribunal found that the claimant might have some pain on prolonged sitting on an upright chair with no arms, but that he had no problem sitting within the descriptors.  It did not explain what the prolonged period was, or whether or when discomfort occurred.  The November 1997 tribunal expressly found that the claimant could not sit for more than 1 hour without a degree of discomfort making it impossible for him to continue.  I prefer that finding and accordingly award the claimant 3 points in respect of that descriptor.  These 6 points which I award, in addition to the 13 points awarded by the June 2000 tribunal which I confirm, amount to 19 points and I accordingly substitute my decision as set out in paragraph 1 above.

16.
I am comforted in the conclusion that I have reached by the fact that in November 1999 the claimant, upon further examination, was shown to satisfy descriptors which amounted in total to an award than of more than 40 points.  I find it hard to predicate that the claimant’s condition so deteriorated between the end of the period under my consideration and November 1999 (some 21 months) when there is nothing to suggest that any particular event would have caused deterioration: I further note that the doctor conducting the November 1999 examination seems to have stated that there was little or no change from previous assessments.


(Signed)
A Lloyd-Davies
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(Date)
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