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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
The decision of the Housing Benefit Appeal Tribunal dated 11 July 2005 on Case No. U/45/176/2005/01926 is erroneous in law.  I set that decision aside and direct that the claimant’s case be heard again by a differently constituted tribunal.  

2.
The claimant appeals, with my leave, against the tribunal’s confirmation of the Local Authority’s decision that the claimant, by virtue of regulation 7(1)(h) of the Housing Benefit (General) Regulations 1987, is to be treated as not liable to make payments in respect of the dwelling house which he occupies as his home and as a consequence is not entitled to housing benefit in terms of section 130(1)(a) of the Social Security (Contributions and Benefits) Act 1992.

3.
The general background to the case is that a friend of the claimant who lived in Pakistan wanted to invest in a property in this country.  He entrusted £50,000 to the claimant to invest in a business.  After two years the £50,000 yielded a profit of £10,000 and the claimant, with the friend’s agreement, used that and a grant of £16,000 which he had received from a housing corporation to purchase a dwelling house.  The claimant and his family lived in the house and as the friend had put up the major part of the price the claimant paid £500 per month rent to him  The title was taken in the name of the claimant and his wife.  When the friend later said that he wanted to sell the house to realise his investment the claimant, in order to be able to continue to occupy the house raised a loan of £85,000 secured on the house and remitted that amount to his friend who did not then require to sell.  The claimant commenced to repay the loan at £700 a month.  It was a capital repayment loan.  In May 2003 the claimant sold the house for £240,000.  He used the proceeds of sale to pay out his friend, on the basis that the friend was entitled to the 4/5ths  of the proceeds of sale which were proportionate to his contribution to acquisition costs.  The claimant also repaid the secured loan and settled some of his other debts.  He then leased the house from the purchaser and paid her several months rent in advance out of his share of the proceeds of the sale.  Later when he lost his employment through redundancy he claimed housing benefit.  The Local Authority refused the claim on the grounds that the claimant had owned the house within the last five years and had not satisfied the authority that he could not have continued to occupy the house without relinquishing ownership.  The claimant appealed to the tribunal. 

4.
The essential paragraphs of the statement of the tribunal's reasons for dismissing the claimant’s appeal are:-


“
3.
The facts surrounding the history of the claim are as follows:-




a.
I accepted the details concerning the purchase of the transaction as being as set out in paras 1 to 6 of the facts of the case set out by [the claimant’s representatives] in their submission of 5 July 2005 as being a fair indication of the events concerning the purchase of the property and these facts were confirmed by [the claimant] in his verbal evidence with the additional point that the money was provided by his friend as a long term investment.  




b.
Once the property was bought the exact details of what happened next were described to the Tribunal very fairly by [the claimant].  These were not the same in all respects as set out in the [claimant’s representative’s] submission although they were similar and I have taken [the claimant’s] verbal evidence as being the true position.  That evidence was as follows:-






i.
[The claimant’s] friend wanted to sell the property in 1999.  [The claimant] was not happy about this as his friend had promised a long-term investment.  In order to stop his friend insisting on the sale [the claimant] took out a repayment mortgage for £85,000 which he forwarded to his friend.  At this point he states that he did not think what the share of the property owned by him was and the evidence that he gave on paying the rent was unclear.  Initially he stated that he carried on paying the rent but he then said that he stopped paying it as he had given his friend a large sum of money and because he was unhappy his friend had asked for the investment back putting him in a difficult situation.  I am inclined to believe that the payment of the rent stopped at some point and there is no indication that he was being pressed for payment.  






ii.
The mortgage was for a period of 15 years and between it being taken out and the property being sold [the claimant] reduced the capital outstanding on the mortgage by around £15,000.  






iii.
[The claimant] sold the property in May 2003 for £240,000 and although it was a private sale it was a fair market price.






iv.
On the sale [the claimant] calculated that his friend would have been entitled to £192,000 being 4/5ths  of the value of the property and as he had already had £85,000 he paid in the balance of £107,000 in two separate payments.  He did not take any legal advice on whether this was the right amount to pay him.






v.
[The claimant] also had various other personal debts at the time the property was sold and afterwards and had a gambling problem that caused him to run up large amounts of debt.  



4.
On the basis of those facts I had to consider if he could have continued to occupy the property without relinquishing ownership.  In considering that I bore in mind that the Commissioner’s decision CH/3853/2001 which suggested that there would be a degree of difficulty amounting to practical compulsion.  



5.
It was argued that [the claimant’s] position was such that he was unable to service all his debts and the practical position was that the property had to be sold.  



6.
I do not accept that that was the case.  I base that on the following points.  




a.
[The claimant] was not in arrears with his mortgage and no action was being taken in respect of that.  




b.
Not only was he not in arrears, he had in fact made capital repayments of over £15,000 during the 4 years since the mortgage had been taken out which suggests he had a surplus of money which he had used to reduce the mortgage debt. 




c.
The beneficial ownership position between him and his friend was by no means clear and [the claimant] himself admitted to stopping the payment of the £500 per month because he felt his friend had let him down by asking for the money back in 1999 and putting [the claimant] in a difficult position.  [The claimant] had not taken any legal advice but certainly his friend was not taking any legal action to force a sale or to force [the claimant] to pay the £500 a month rent which was in dispute.  Indeed from a legal point of view his friend might well not have been able to do either as there would be a strong legal case for saying that [the claimant] would not have to sell until he wanted to as the money had been promised on a long‑term basis.  





Certainly the payments of £85,000 would have made a legal difference to the shares in which the property was owned and would have reduced the share owned by his friend considerably depending on the value of the property at the time the payment was made. 




d.
Although [the claimant] had other debts of around £60,000 there is no indication that any of the creditors were about to take legal action in May 2003 or that even if they had a charging order it would have been placed on the property.  [The claimant] did not take any debt advice and there is no evidence that he was in such financial straits that the only practical course was to sell the house in order to pay debts.  



7.
In view of the fact that he had paid off some £15,000 of his mortgage there may well have been other practical and effective ways of dealing with his financial situation in May 2003.  He might have been able to increase his mortgage and extend the term in order to obtain monies to pay other pressing creditors; he might have been able to work out a repayment plan with his unsecured creditors (as indeed he now has).  In fact he did none of those things or attempted to do any of them but chose to sell the house in an effort to manage his debt.  The fact that it was sold as a way of managing the debt did not mean that he was under practical compulsion to sell the property as there were other avenues open to him.



8.
[The claimant] does not therefore fall under the wording of the Regulations and is not liable to make payment of rent and the Council have proved their case.”.

5.
Regulation 7(1) of the Housing Benefit (General) Regulations 1987 specifies circumstances in which a claimant who is liable for payments in respect of a dwelling house is to be treated as not being so liable.  Head (h) of regulation 7(1) is:-


“He previously owned, or his partner previously owned, a dwelling in respect of which the liability arises and less than five years have elapsed since he or, as the case may be, his partner, ceased to own the property, save that this sub‑paragraph shall not apply where he satisfies the appropriate Authority that he or his partner could not have continued to occupy that dwelling without relinquishing ownership.”.

6.
The case put to the tribunal for the claimant was that his and his wife’s total the monthly income was at the best about £1,700 per month out of which he had to pay £500 per month rent to the friend and £700 per month in building society repayments.  Because of the tight budget he had been using credit cards to meet household expenses and in addition he had incurred heavy gambling debts which he had financed by borrowing on credit cards and from other lending establishments.  His indebtedness was so overwhelming that he had no option but to sell the house.  The grounds for appealing the tribunal’s decision to a Commissioner are that the tribunal has made insufficient inquiry and findings in fact as to the claimant’s financial position at the time at which he sold the house, that the tribunal’s suggestion that the claimant had not sufficiently demonstrated that he could not have rescheduled his debts or extended the period of his mortgage is unrealistic as no reputable lender would have given the claimant any further credit and that there was no basis in fact for the tribunal’s assumption that his having paid off £15,000 of the £85,000 mortgage indicated that he had surplus money.

7.
The Local Authority does not support the claimant’s appeal.  In a written submission of 17 May 2006 it is argued for the Authority that it was not incumbent upon the tribunal to investigate all the claimant’s income and expenditure as the key issue in the case was whether or not the claimant could have remained in the property without surrendering ownership.  It is not the actual amounts of income and expenditure which are solely relevant but the measures which the claimant could have taken and that issue had been addressed by the tribunal.  The tribunal identified the measures for dealing with his financial position which the claimant could have but had not explored and there was no evidence that any of the creditors would have taken action against the claimant.  The claimant had made no enquiry as to what share of the proceeds of sale was rightly due to his friend having regard to the payment of £85,000 which the claimant had earlier made to him.  There was no evidence of any legal action being taken by the claimant’s friend either to enforce a sale of the house or enforce payment of rent.  The Local Authority’s submission, is therefore, that the tribunal’s decision is one which the tribunal was entitled to make on the evidence before it.  

8.
I do not agree with the submission for the Local Authority.  What regulation 7(1)(h) says is that it is for the claimant to satisfy the Local Authority that he could not have continued to occupy the dwelling house without relinquishing ownership.  The onus of establishing that he comes within the exception to the head (h) disqualification is on the claimant.  However, that is the initial onus and where, as in this case, the claimant shows a prima facie case that his indebtedness was such that he could not have continued to own the house the tribunal cannot reject that prima facie case by suggesting alternatives to relinquishment without making such inquiry as will establish what was the claimant’s position at the time at which he sold and the practicalities of the suggested alternatives.  Whether or not the claimant’s disposal of the proceeds of the sale was appropriate is irrelevant to the regulation 7(1)(h) question.  It may be relevant to a question of whether or not the claimant has disentitled himself to benefit by depriving himself of capital or to a question of whether or not he has entered into an arrangement designed to take advantage of the housing benefit system but it is not relevant to the question of whether or not the claimant was at the date of sale, and before he got his hands on the proceeds of sale, in a position in which he had to relinquish ownership.  In this case the claimant and his friend invested in the house initially in the proportions of 1/5th and 4/5ths  respectively.  It would seem from the evidence that when the proceeds of sale were received the claimant accounted to his friend for 4/5ths  of those proceeds less the £85,000 which he had paid him when he took out the building society loan of that amount.  That would seem to me to be the correct accounting but even if it was not the claimant’s mistake would, as I say, have been irrelevant to the question of whether or not he had to relinquish.  It is not clear to what extent the perception that the claimant had given too much to his friend influenced the tribunal’s decision that the claimant had not established that he could not have continued to occupy the property without relinquishing ownership but I cannot ignore the reference to it in the statement of the tribunal’s reasons and the implication that the tribunal has taken account of an irrelevant consideration which has rendered its decision erroneous in law.

9.
The second point on which I disagree with the submission for the Local Authority is the extent to which the tribunal was obliged to inquire into and make findings on the claimant’s financial position.  In paragraph 15 of CH/396/2002 and in paragraphs 10 to 17 of CH/3853/2001 the Commissioner who made those decisions explains that the resolution of the questions relevant to the exception to the regulation 7(1)(h) rule involves a consideration of the nature and extent of the claimant’s health and financial problems.  The compulsitor which justifies the application of the exception is, as the Commissioner explained, not merely legal compulsion but also practical compulsion.  The Commissioner did not rule out moral obligation and I would respectfully agree with that.

10.
To my mind the consideration enjoined by the Commissioner in those two decisions must involve making fairly detailed findings as to the claimant’s income and usual essential outgoings as well as findings on his indebtedness and the means of discharging that indebtedness which could have been employed as an alternative to relinquishing ownership of the dwelling house concerned.  I agree with the claimant’s representative’s submission that in this case the tribunal’s findings on those matters are too vague.  The tribunal found that he had debts of £60,000.  According to his representative’s submission to the tribunal, by the time the claimant went to the representative for advice, a year after he had sold the dwelling house, those debts had risen to over £80,000 even although there is also evidence that the claimant used some of the proceeds of the sale of the house to reduce his debts.  I think that to comply with the guidance given in CH/396/2002 and CH/3853/2001 the tribunal needed to know the full extent of the claimant’s indebtedness at the time at which he sold the house and what income was available to pay the debts off.  The rate of repayment negotiated by his representative, from the point of view of the creditors, is purely nominal and I doubt if it will clear the debts in the claimant’s lifetime.  If at the date of sale the debt level and the feasible rate of repayment were similar to what they were in the following year there is a question as to whether or not it was impracticable for the claimant and his family to live with that level of debt when the claimant’s realisable equity in the house could be employed to make a considerable reduction in his debts.  There is also the question of what would have happened if, in May 2003, the claimant, while still owning a considerable share in a £240,000 property, had approached his creditors for an arrangement.  I think the risk would have been that the creditors would have sought his bankruptcy and he would probably not have been able to negotiate the continuance of his occupation of the house.  

11.
I agree with the claimant’s representative’s point that the tribunal’s conclusion that the reduction of £15,000 in the £85,000 building society loan indicated the possibility of surplus money in the claimant’s hands is inadequately reasoned.  The tribunal found that the loan in question was a capital repayment loan for a term of 15 years.  Therefore over the period of 4 years between the commencement of the loan and the sale of the house there was bound to have been a reduction in the outstanding capital balance and it cannot be assumed that the reduction of £15,000 was not entirely due to the combined capital and interest monthly repayments which the claimant would be obliged to make.  £15,000 over 4 years is £3,750 per year and £312.50 per month.  Over 15 years £3,750 per year would not amortise £85,000..  The lack of findings on the level of the claimant’s indebtedness and the non sequitur in relation to the reduction in the balance of his building society loan are further errors in law in the tribunal’s decision and it is on account of those errors and the errors identified in the foregoing paragraphs that I have set the tribunal’s decision aside.  

12.
The new tribunal will have to apply the guidance of CH/3853/2001 and CH/396/2002 and make findings as to the indebtedness of the claimant and the practicality of his being able to continue in occupation of the dwelling house in question while he had that level of indebtedness.  In particular, for how much of the £80,932.06 calculated by his advisers in May 2004 was the claimant already liable when he sold the house and why did his share of the proceeds of the sale not eliminate his debts?  However, the primary source of information about the claimant’s situation is the claimant and if he does not supply the tribunal with adequate acceptable evidence as to what was his position at the time at which he sold the house the tribunal will be entitled to dismiss his appeal.  It would then, of course, be for the tribunal to explain what was inadequate or unacceptable about the claimant’s evidence.  

13.
For the foregoing reasons the claimant’s appeal succeeds, inasmuch as I have set the tribunal’s decision aside, and my decision and directions are in paragraphs 1 and 10 above.  






(Signed)
R J C Angus








Commissioner 








7 September 2006
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