CH/672/2003

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
My decision is that the decision of the appeal tribunal dated 4.9.2002 is erroneous in law.  I set it aside and, in exercise of the power in para 8(5)(a) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000, I substitute my decision for that of the tribunal, which is that the claimant is liable to repay the overpaid sum of £697.80 in respect of the period 12.3.01 to 3.6.01.  

2.
The basic facts of this case lie within a narrow compass.  The claimant showed her earnings as £201.79 per week, and this figure was used to calculate her housing benefit but due to an official error the figure of £201.79 per week was used as a monthly figure and accordingly an incorrect housing benefit assessment was made.  On 30.3.01, she was notified by letter of her assessment.  I called for a copy of that letter but the appeals manager in her letter of 14.4.2003 (62) informed me that it was not possible to reproduce an exact one, but on page 40 in the file, there was an example of the format of which that letter would have taken.  I accept that. That clearly shows income which is as a weekly figure.  Under “earned income” there would have been a figure shown of £46.57 instead of £201.79.  I understand that this error was reproduced on no less than 4 occasions.  Nevertheless, be that as it may, regulation 99 of the General Regulations in respect of Housing Benefit is a very different kettle of fish from section 71 of the Administration Act concerning overpayments of Social Security Benefits.  It is positively draconian.  Three criteria must be met if a claim for repayment is to be defeated.   They are:


(1)
The overpayment must be caused by a relevant mistake.  That clearly seems to be in the case here. 


(2)
No relevant person (that is the claimant a person acting on behalf of the claimant or a person to whom the payment was made) caused or contributed to the official error.  The claimant certainly did not in this case.


(3)
No relevant person could reasonably have been expected to realise that there was an overpayment either at the time it was made or when they were notified of the payment.

That is the only matter which is in dispute.

3.
The tribunal concluded that for the period 27.2.01 – 1.4.01 (when the claimant would have received the letter of 30.3.01),  no overpayment was recoverable, as, until that date, the claimant would have been unaware that an official error had caused her to be in receipt of benefit to which she was not entitled.  That, however, is an incorrect perception of the facts since benefit for that period was paid retrospectively on 30.3.2001, at exactly the same time as the notification of the ongoing benefit entitlement.

4.
The real question arising in this case is whether the claimant could reasonably have been expected to realise that there had been an overpayment.  The tribunal stated:


“As [the claimant] had submitted all the required documentation she assumed Merton Council would calculate the figures accurately based on the information she had provided.  She did not check the calculation as she had received housing benefit in the past and never calculated it before.”

That is not quite the point.  The point is whether the claimant should have read the letter of 30.3.01, where she would have seen that the figure the Council put in for her earned income was wildly incorrect.  It would appear on the face of it.  Then, in para 10, the tribunal continued:


“The chairman concluded that having given the correct information it was reasonable for her to expect the correct assessment to be done.  Evidence has established that her benefit was calculated 4 times without the official error being noted and at today’s hearing the “official” accustomed to dealing with these types of calculations was unable to identify how it was done.  It was therefore unreasonable to expect her to know a mistake had been made and the remainder of the overpayment is not recoverable.”

As will be seen above I consider it reasonable for a claimant to have read the letter, albeit possibly cursorily, since it directly affected his or her interests. If the claimant, in this case, had looked at it she would have immediately noticed the wrong figure.  It was a glaring error and it is not as if the claimant suffered from any disability or had defective eyesight and it did not take any special knowledge to see immediately that the earnings figure was wrong.  It would have stood out like a sore thumb.  The criteria applicable can be found in CH/2554/2002 where in para 13 the Commissioner said:


“The question of imputation of knowledge to the claimant did not arise.  The issue for the tribunal was what could reasonably be expected of the claimant.  There may be exceptional cases in which it is reasonable to expect a claimant to find out more about the housing benefit scheme probably from the local authority or (possibly) elsewhere.  If those cases exist in reality rather than theory they will involve claimants with a special knowledge of the scheme, such as former housing benefit officers.  They will in any event be rare.  This case is not one of them.  In the overwhelming majority of cases, there is no scope for imputing any knowledge to the claimant.  The issue will be what could reasonably be deduced from the information available to the claimant.  What a claimant could reasonably have been expected to realise is a question of fact.  It depends on the information available to the person and on an analysis of what that information could have revealed.”

Had the claimant read the letter she would have realised that there was an obvious mistake.  Accordingly the draconian measure in regulation 99 is applicable and in my judgment the claimed figure is recoverable.  In my view, what a claimant could be reasonably expected to realise is more a mixed question  of law and fact, but if it is merely out of fact, I regard the decision unreasonable.


(Signed)
J M Henty



Commissioner


(Date)
14 August 2003
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