
IN THE UPPER TRIBUNAL
Case No.  CH/653/2009
ADMINISTRATIVE APPEALS CHAMBER

Before Mrs. A. Rowley, Deputy Judge of the Upper Tribunal
Decision:  Appeal allowed.
REASONS FOR DECISION

1. I allow the appeal.  The decision of the Bolton Appeal Tribunal dated 14 January 2009 is wrong in law and I set it aside.  I substitute my own decision, namely there has not been a recoverable overpayment of housing benefit to the claimant for the period 19 May 2008 – 2 June 2008.
2. This case is concerned with the inter-relationship between working tax credits (“WTC”) on the one hand, and housing benefit (“HB”) and council tax benefit “CTB”) on the other.

Working Tax Credits
3. The entitlement of a person by whom a claim for WTC has been made is dependent on him being engaged in qualifying remunerative work (section 10 of the Tax Credits Act 2002).

4. On an application for a tax credit, her Majesty’s Revenue and Customs (“HMRC”) must decide whether or not to make an award (section 14 of the 2002 Act).  This triggers an award notice, issued under section 23.  At the end of the financial year, a final notice is given, pursuant to the provisions of section 17, and a final decision on entitlement is then made (section 18).

5. An award on a claim for a tax credit made after the start of the tax year shall be for the period beginning with the date on which the claim is made (section 5).  Under regulation 7 of the Tax Credits (Claims and Notifications) Regulations 2002, the general rule is that a claim is treated as made up to three months before the date on which the claim is received, so long as entitlement extends that far back.

6. WTC payments are counted as income for HB and CTB purposes.  Whilst there are no rules on whether tax credits should be paid in advance or in arrears, I understand that the general practice is to pay in arrears.  Where the tax credit is paid into a bank account, it shall be paid either each week or every four weeks, in accordance with any election given by the person to whom payment in made (regulation 8 of the 2002 Regulations).

7. Pursuant to regulation 12 of the 2002 Regulations, where the tax credit is to be paid other than by way of a single payment, it shall be paid so far as possible in such amounts as will result in the person to whom payment is to be made receiving regular payments of similar amounts over the entire period of the award.

Regulation 32 of the Housing Benefit Regulations 2006 and regulation 22 of the Council Tax Benefit Regulations 2006
8. Regulation 32 of the Housing Benefit Regulations 2006 deals with assessment of various types of income for HB purposes.  It provides:

“(1) This regulation applies where a claimant receives a tax credit.
(2) Where this regulation applies, the period over which a tax credit is to be taken into account shall be the period set out in paragraph (3)
(3) Where the instalment in respect of which a payment of tax credit is made is-
… (d) a four weekly instalment, the period is 28 days, ending on the day on which the instalment is due to be paid.”
9. Regulation 22 of the Council Tax Benefit Regulations 2006 is in identical terms, in relation to CTB.

The facts
10. On 7 April 2008 the claimant was not working.  On that date he was advised of his HB and CTB entitlement for the year 7 April 2008 to 6 April 2009.  The claimant started work on 2 June 2008, and on the same date informed the local authority.  As he had started work, he qualified for WTC.

11. On 20 June 2008 HMRC issued a provisional tax credits award for the year 6 April 2008 to 5 April 2009.  WTC for the period was payable in the sum of £3637.48.  It was expressed to be payable from 2 June 2008 to 5 April 2009 (308 days).  HMRC said that it would make the following payments: £82.67 on 12 June 2008, £323.21 on 13 June 2008, then £323.16 every four weeks until further notice.

12. On 27 June 2008 the local authority decided to supersede the original award of HB and CTB, due to the claimant’s change of circumstances.  It re-calculated the claimant’s entitlement, taking into account WTC with effect from 19 May 2008.  In a letter dated 27 June 2008 the local authority informed the claimant that his claim for HB and CTB had been reviewed downwards with effect from 19 May 2008, and that there had been an overpayment of HB in the sum of £83.78 for the period 19 May 2008 – 2 June 2008.  Following a query by the claimant, in a letter dated 28 July 2008 the local authority said that it had made its decision because from 19 May 2008 onwards the claimant’s claim had included WTC.

The local authority’s case
13. The local authority acknowledges that the notification provided by the claimant shows that WTC had been awarded from 2 June 2008.  However, it is the local authority’s case that payments of WTC have actually been made from 15 May 2008, and that it “can only assume this is an error on the part of the Inland Revenue but irrespective of this as [the claimant] has received payment from 15.5.08 the payments have to be included as income from 19.5.08 (the following Monday) in the assessment of his Housing/Council Tax Benefit.”

14. According to the local authority, it telephoned the tax credit helpline, and was told that WTC is paid 4 weekly in arrears.  What it considered to be the first 4 weekly payment, made on 13 June 2008, was accordingly paid in arrears, and thus covered the period from 15 May 2008.

15. In a letter dated 11 September 2008 the local authority informed the claimant that in its view his HB and CTB had been assessed correctly, and that in consequence there had been an overpayment.  It told the claimant that if he felt that his WTC had been awarded incorrectly, he should contact HMRC, and if they subsequently revised his claim to WTC, he should inform the local authority who would re-assess and adjust his HB and CTB accordingly.

16. Relying upon regulation 32 of the Housing Benefit Regulations 2006 and regulation 22 of the Council Tax Benefit Regulations 2006, the local authority submits that its decision dated 27 June 2008 is correct.
The claimant’s case
17. The claimant insists that WTC is only payable to someone who is working.  As he was not working prior to 2 June 2008, he submits that he was not paid WTC before then.  From the HMRC’s provisional tax credits award of 20 June 2008 it is clear, says the claimant, that WTC of the sum of £3637.48 was expressed to be payable from 2 June 2008 to 5 April 2009 (308 days), by payments of £82.67 on 12 June 2008, £323.21 on 13 June 2008, and thereafter £323.16 every four weeks until further notice.  The period from 2 June 2008 to 5 April 2009 was correctly expressed in the notice to be 308 days.  In contrast, the claimant submits that had the amounts specified in the notice been payable from 19 May 2008, the total number of days payable to 5 April 2009 would have been 323.

The tribunal
18. The claimant appealed against the local authority’s decision of 27 June 2008.  he tribunal heard the appeal on 14 January 2009.  The claimant attended the hearing, and the local authority was represented at it.  The claimant told the tribunal that he had spoken to someone at the Inland Revenue office in Preston, who told him that his WTC was paid two weekly in arrears and two weekly in advance.  The claimant also pointed out that the local authority had not produced any written evidence to substantiate its submission that the WTC was paid 4 weekly in arrears – at best there was a note of a conversation with a person from the tax credit helpline.
19. The tribunal disallowed the claimant’s appeal, and confirmed the local authority’s decision.  The tribunal purported to apply regulation 32 of the Housing Benefit Regulations 2006, and found that WTC is paid 4 weekly in arrears.  It accordingly concluded that the period over which the claimant’s WTC should be taken into account was the period of 28 days ending on the day on which the relevant instalment was due to be paid (in this case 13 June 2008), and so found that the claimant’s WTC covered the payment period 16 May 2008 – 13 June 2008.  As HB is paid on a Monday, the tribunal found that the WTC was to be taken into account in calculating the claimant’s entitlement to HB from 19 May 2008 (the Monday after 16 May 2008).

The appeal to the Upper Tribunal
20. The claimant sought permission to appeal to the Upper Tribunal.  The Judge of the Upper Tribunal gave permission to appeal.  He observed that the tribunal’s failure to consider regulation 79 of the Housing Benefit (General) Regulations 2006 was sufficient to warrant permission to appeal being granted.  Regulation 79 provides that, subject to exceptions which do not apply in this case:
“… a change of circumstances which affects entitlement to, or the amount of, housing benefit (“change of circumstances”) shall take effect from the first day of the benefit week following the date on which the change of circumstances actually occurs…”
21. The Judge of the Upper Tribunal also commented that the appeal tribunal may have erred in law in concluding that WTC was paid in arrears, for arguably the instalment paid on 13 June 2008 was not for a past period, in which case the normal rule in regulation 79 would apply.

22. In response, the local authority submits that payments of tax credits do not fall within the general rule laid down by regulation 79, and that regulation 32 of the Housing Benefit Regulations and regulation 22 of the Council Tax Benefit Regulations should be applied in full.  The local authority says that it has “confirmed with Tax Credits that Working Tax Credit was paid 4 weekly in arrears and the first 4 weekly payment was made on 13.6.08 and was effective from 19.5.08.”

My decision
23. In my judgment the tribunal erred in law.  In its Statement of Reasons it blandly repeats, without more, the local authority’s submission that the claimant’s WTC was paid 4 weekly in arrears.  However, even a cursory calculation suggests that all or part of the payment made on 13 June 2008, following a payment on 12 June 2008, was not a payment “in arrears.”  

24. Further or in the alternative, the tribunal fails to explain, adequately or at all, why it rejected the claimant’s evidence as to his conversation with the Revenue Office in Preston, in which he says he was told that his WTC was paid partly in arrears and partly in advance.  

25. For these reasons, in my judgment, the tribunal erred in law, and I set aside its decision.  I consider it expedient for me to substitute my own decision in this case.  

26. In my opinion, in the event that regulation 79 of the Housing Benefit Regulations 2006 does not apply in this case (and I should say, in passing, that – contrary to the local authority’s submission – I am of the view that it does), there has been an overpayment to the claimant.  
27. Regulation 100 of the Housing Benefit Regulations 2006 provides that any overpayment, except one to which regulation 100(2) applies, shall be recoverable.  Regulation 100(2) and (3) provides that:

“(2) … this paragraph applies to an overpayment which arose in consequence of an official error where the claimant or a person acting on his behalf or any other person to whom the payment is made could not, at the time of the receipt of payment or of any notice relating to that payment, reasonably have been expected to realise that it was an overpayment.
(3) In paragraph (2) “overpayment which arose in consequence of an official error means an overpayment caused by a mistake made whether in the form of an act or omission by-
(a) the relevant authority
(b) an officer or person acting for that authority;
(c) an officer of … (ii) Revenue and Customs acting as such.”

28. On the local authority’s own case, the explanation for the anomaly that the claimant’s WTC was taken into account for a period during which he was not entitled to it, is an assumption that the Inland Revenue made an error.  That falls within the definition of “official error” (contrary to the local authority’s submission to the tribunal that the overpayment was not recoverable because it was “not a local authority error”).  It has never been suggested that the claimant caused or materially contributed to any such mistake.  It is also perfectly clear that the claimant could not, at the time of receipt of the overpayment, reasonably have been expected to realise that it was an overpayment.  In the circumstances, even if there has been an overpayment, in my judgment it is not recoverable from the claimant.  

29. I acknowledge that the local authority has not been given an opportunity to respond to this aspect of the case.  However, I must apply the overriding objective (regulation 2 of the Tribunal Procedure (Upper Tribunal) Rules 2008), which includes dealing with the case in ways which are proportionate to its importance.  The amount involved is very small (£83.78).  In the circumstances, I consider it expedient to give my decision now, without further delay.  To do otherwise would be to adopt a disproportionate approach.
30. For the reasons given above, in my judgment the tribunal erred in law, and I set aside its decision.  I substitute my own decision, which is that there has not been a recoverable overpayment of housing benefit to the claimant for the period 19 May 2008 – 2 June 2008.
Mrs. A. Rowley

Deputy Judge of the Upper Tribunal
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