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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the local authority against the decision of the appeal tribunal held on 22 July 2005.  The appeal proceeds by leave of Commissioner Jupp.  The appeal is not supported on behalf of the claimant.  The tribunal did not, in my judgment, err in law and I therefore dismiss the appeal.

2.
A claim to housing benefit was made on 20 January 2005.  That claim was disallowed by the local authority who decided that the claimant should not be treated as liable to make payments in respect of the relevant dwelling because of the provisions of regulation 7(1)(h) of the Housing Benefit (General) Regulations 1987.  This operates where:

“He previously owned, or his partner previously owned, the dwelling in respect of which the liability arises and less than 5 years have elapsed since he or, as the case may be, his partner, ceased to own the property, save that this sub‑paragraph shall not apply where he satisfies the appropriate authority that he or his partner could not have continued to occupy that dwelling without relinquishing ownership.”
3.
The property in question was owned by the claimant’s daughter, the date of purchase being 7 January 2005.  The claimant and her late husband had, about 14 or 15 years earlier, purchased the property in question under the right to buy provisions of the Housing Act.  Sadly the claimant’s husband died, in February 2004, and the essential argument of the claimant was that she could no longer afford the mortgage costs, that she faced the very real prospect of possession proceedings, such that her daughter bought the property so as to enable her mother to continue to live in it, free of the worry of debt and its effects upon her health

4.
The submission of the local authority to the tribunal reasoned, however, that a mortgage statement from the building society showed a credit balance, that there was no evidence to show any difficulties in meeting the mortgage payments and that there was no evidence that the claimant had considered any other course of action to reduce the mortgage payments.  The assertion was also made that the claimant had sold the property to her daughter “at an extremely reduced rate” but no attempt was made to relate this assertion to the criteria of regulation 7(1)(h).

5.
The tribunal allowed the appeal, accepting the evidence of the claimant who they found to be “completely truthful and reliable”.  The tribunal found, and it has not been disputed, that the mortgage was an interest only one, under an endowment policy.  The tribunal recorded that as the claimant and her husband could not afford the endowment premiums the policy was allowed to lapse, with the claimant and her husband continuing to pay mortgage interest only.  The tribunal noted what they found to be an unfortunate coincidence between the death of the claimant’s husband, in February 2004, and the expiration of the 15 year mortgage term in June 2004.  The tribunal went on to reason that the claimant was faced with having to repay the principal due under the mortgage, £33,000, but that she was unable to do so, having no capital and very little income.

6.
The tribunal went on to note that the claimant had approached her building society with a view to making only the payments of interest due but that the attitude of the building society, as displayed in their letter of 13 December 2004, was unsympathetic.  This led the tribunal to go on to reason that the claimant “faced a very real prospect of [the building society] seeking a possession order and her being ousted from the home she had lived in for very many years.”  Those factors led the tribunal to conclude that the claimant met the criteria of paragraph 7(1)(h) and they therefore allowed the appeal. 

7.
The grounds of appeal reduce to a contention that the tribunal did not properly evaluate the evidence before them or provide sufficient reasons for their decision.  In particular, it is asserted that the tribunal did not explain why they found the letter from the building society to be “unsympathetic”, why the claimant faced “… a very real prospect of [the building society] seeking a possession order …”, and it is submitted that the decision made represented an incorrect application of regulation 7(1)(h).  It is also asserted that the tribunal erred in concluding that the mortgage term expired in June 2004 when, in fact, it expired in May or June 2005.

8.
The claimant, through her representative, has responded to the submission made on behalf of the local authority.  The claimant argues that the tribunal were entitled to decide as they did in the light of relevant Commissioners’ authorities and that whether the mortgage term expired in 2004 or 2005 made no material difference given that the claimant was not in a position to pay the capital element and that the decision of the tribunal that she faced a very real prospect of a possession order was sustainable in the light of the evidence before them.  As regards the letter from the building society, the claimant argues that its content and tenor clearly demonstrated an unsympathetic attitude.

9.
In my judgment the tribunal’s findings of fact and reasons are clear, coherent and, as with the decision which flowed from them, were reasonably open to the tribunal.  The tribunal addressed the legislative provision in question and the totality of the evidence.  It is quite clear how the tribunal came to decide as it did and its decision in my view was manifestly within the bounds of reasonable judgment. 

10.
I note that in their letter of 29 November 2004 the local authority unequivocally said that they required a letter from the building society “proving that they were going to evict” the claimant.  They also went on to say that they required “a letter from your daughter stating this is also true”.  If, however, the claimant had been able to produce such a letter from the building society I am unable to understand why further corroboration from the daughter should have been required.  There is no evidence that she was an employee of the building society and, clearly then, would not have been in any position to comment upon the intentions of the building society. The terms of the letter in question were repeated on 21 December 2004.

11.
The local authority clearly took the view that in the absence of imminent possession proceedings regulation 7(h) would not be satisfied.  That is not the law.  I refer the local authority to CH/3853/2001.  That decision was promulgated on 18 December 2001 although the two letters, to which I have referred, from the local authority give not the slightest indication that the authority were aware of the guidance contained in that decision.  In paragraph 16 the Commissioner said, and I agree, that what needed to be considered was whether there was any practical compulsion to such an extent that any given claimant could not have continued to occupy the relevant property without relinquishing ownership.  The Commissioner said nothing to indicate that the “practical compulsion” had to take the form of court proceedings.  That decision was amplified in CH/396/2002 (promulgated on 25 April 2002, again long before both letters from the local authority in the instant appeal) in which the Commissioner said that in considering “practical compulsion” the nature and extent of the claimant’s health and financial problems had to be considered.

12.
The tribunal clearly considered the financial problems of the claimant and they had before them documentary evidence from her daughter that “… she is now on blood pressure tablets as the doctor is concerned about her health … it has brought out asthma, to which [sic] when she gets worked up or stressed she ends up having a bad attack and ending up in hospital …” I remind myself also that in paragraph 12 of CH/1586/2004 the Commissioner, whilst holding that the reasonableness of any relevant transaction was not directly relevant, nonetheless said “… the availability of other reasonable solutions to the difficulties is relevant.”  As appears from the tenor of their decision the tribunal clearly were not of the view that any other practical solutions presented themselves.

13.
The reasoning of the tribunal in relation to regulation 7(1)(h) in my judgment clearly falls within the ambit of the guidance contained in the Commissioner’s authorities to which I have referred.  The question then remains of whether the tribunal were entitled to conclude as they did in the light of the evidence before them. 

14.
In my judgment the letter from the building society was, as the tribunal reasoned, clearly unsympathetic.  Although it had obviously been written in response to a request for help, made on behalf of the claimant, the letter was impersonal and gave not the slightest indication that the building society would even consider, let alone look favourably upon, any request for help made in the light of the claimant’s personal difficulties.  The building society letter was, as I am afraid might reasonably have been expected, non‑committal and would obviously not have given the claimant any reassurance whatsoever that possession proceedings were not to be taken.  I have not forgotten that the letter revealed a credit balance.  This balance was, however, very small (just over a normal monthly payment) and certainly would not have led to a reasonable inference that the claimant, in the light of her financial position as recorded by the tribunal, would reasonably have been expected to continue making payments.  

15.
The tribunal clearly explained how they came to conclude that the claimant faced a real prospect of the building society seeking a possession order.  First, this had not been ruled out by the building society, in spite of the request for reassurance in this regard made on behalf of the claimant.  Second, the tribunal had recorded that the claimant was able to continue paying mortgage interest only, that obviously no longer being sufficient to keep the building society at bay once the mortgage term ended.  The documents before me do not clearly reveal whether the mortgage term ended in Summer 2004 or Summer 2005.  The tribunal did not base their reasoning, however, on the fact that possession proceedings were imminent.  Their reasoning is just as consistent with the view that sooner or later the building society would have wanted their money back.  Even if that date fell later than the tribunal identified it would not have altered the fact that whenever the mortgage fell due for payment the claimant would, according to the reasoning of the tribunal, have been unable to make payment.  Moreover the record of proceedings clearly shows that the claimant, who could reasonably be expected to know, said that the 15 year mortgage term expired in June 2004.  The tribunal said that they found the claimant to be a convincing witness.  I see nothing in the documentary evidence before the tribunal to indicate that the mortgage would not have fallen due on the date identified by the tribunal.  The building society had, I acknowledge, not specifically threatened or started possession proceedings.  That such possession proceedings were, however, at least a realistic possibility was, in my judgment, a finding reasonably open to the good sense of the tribunal who would obviously have been aware that the building society would not wait indefinitely for payment particularly in view of the reduced financial circumstances of the claimant.

16.
The tribunal were entitled in my judgment to find as they did in the light of the evidence before them.  They did not, in view of the Commissioners’ authorities to which I have referred, adopt too liberal an interpretation of regulation 7(1)(h).  The decision of the tribunal is supported by a clear and sufficient basis of fact and reasoning and I see no basis upon which it could reasonably be said that the tribunal erred in law.  Accordingly I dismiss this appeal.
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