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1.
This appeal, brought with leave of a tribunal chairman, succeeds.  The decision of the Appeal Tribunal on 13 3 02 was erroneous in point of law, as explained below, and I set it aside.  I remit the appeal to a differently-constituted tribunal for rehearing.
2.
The claimant’s story is set out in a witness statement at pages 189-194 and supporting documents.  She and her married lover Mr C (who she says never lived with her, he says the same at page 152) bought in 1988 the residue (about 120 years) of a long lease of the property where she still lives, and she was a joint mortgagee.  In 1994 they wanted to take advantage of more favourable mortgage rates, but could not do so as she was on income support (and receiving half of the interest element of the mortgage repayments and also something for heating costs).  They decided to see if she could surrender her half of the property to Mr C, who could then remortgage as sole owner, and take a tenancy from him for which she could get housing benefit (HB).  The CAB advised her to ask the local authority housing benefit office.  Mr C wrote a letter of inquiry in September 1993 (page 152) explaining the situation and the benefits manager at “Wapping Neighbourhood” responded favourably, though stressing that no guarantee could be given and also the need not to have engineered a tenancy agreement so as to take advantage of housing benefit.  The claimant followed this up the next year and there was correspondence in which the proposed arrangement was set out. When she had surrendered her share of the property (she says she received no money for this) and been removed from the mortgage, she applied for and was awarded HB.  The local authority says that this was because the then housing manager took at face value her assurance in a letter of 10 3 94 (page 197) that the arrangement was not a contrived one, but in the light of the disclosure which had been made, this is, to put it politely, somewhat disingenuous.  The claimant continued to receive HB on repeat claims until she was informed in 2001 that her claim was being investigated.  She then took advice and ceased to claim from 23 4 01.        

3.
The tenancy agreement (expressed to be for a furnished tenancy, though on forms the claimant has said it was unfurnished) was for the unusual term of 9 years.  The rent was expressed to be £100 a week payable monthly, though in the earlier claim forms (as in the 10 3 94 letter) she said it was “£90-100” a week.  She did not receive quite the full amount as HB.  In a 1997 claim form, she said the rent had risen to £500 a month and she now paid a service charge for the block.  By April 2000 it had gone up to £600 a month and she paid the service charge and also for heating and hot water.  Initially she wanted the benefit paid direct into Mr C’s bank account, but the local authority was apparently unable to do such a sophisticated thing and so it was paid to her.

4.
I add that the local authority finance office knew, at least from its own point of view, about the changes in the title and the mortgage.

5.
The local authority is quite satisfied that this was an HB award that should never have been made.  It is clear from internal memos (pages 195, 196, put forward by the claimant, not the local authority) that the current staff are embarrassed by it.  Even if it were accepted (and the authority is not convinced of this) that the award was an official error under regulation 99 of the HB regulations, the authority argues, and the tribunal accepted, that the claimant knew she was being devious when she made the claim and therefore it was reasonable for her to realise that she was being overpaid - to the tune of £32,293.45, which the tribunal has held to be recoverable.  The authority points (see my paragraph 8 below) to an element of the arrangement (the supposed agreement that the appellant would get the flat once the mortgage was paid off) which was not disclosed at the time, and which would or might have made the authority take a different view.  

6.
If this were all there was to it, I might nonetheless be tempted to allow the appeal myself and have done with it.  The authority has lost a lot of public money, but it made the awards with its eyes open as regards the contrived tenancy aspect (previously regulation 7(1)(b), since 25 1 99 regulation 7(1)(l)), it asked no questions about the tenancy agreement that was put before it, and it must live with the consequences.  The regulation refers to a tenancy having been created, not continued, with a view to taking advantage of HB, so the question has to be determined as at the outset of the arrangement.  Having made what she assumed to be full disclosure and been repeatedly awarded benefit, it is hard to see how the claimant is supposed to have realised she was (not might be) being overpaid on the ground of a contrived tenancy. 

7.
However, this is not the whole story, and there are indications that there may be other grounds on which the awards could be, or could at some stage have become, open to attack.  The local authority has cited regulation 6, suggesting that the claimant has never been, or has ceased to be, properly treated as liable for rent.  This would require that despite the fairly detailed tenancy agreement, there should be shown (by the local authority) to have been no intent to create legal relations, or that at some point that intent should have ceased to apply.   The claimant has throughout been unwilling to give proper details of how and when she paid the rent to Mr C (who it seems lives in Yorkshire), or to provide bank statements.  Her relationship with him has now soured.  One must wonder why she gave up her title to the flat for no financial recompense; she is recorded (page 163) as telling a local authority employee that the deal was that she would get the flat when the 9-year tenancy expired, this being the period left on the mortgage, though she now disputes the way this has been interpreted and points out that there was never anything in writing.  Certainly, although there may have been nothing in writing, the appellant might have been hoping to get the approximately 105 years residue of the lease for no further outlay. 

8.
The local authority’s letter of 17 5 01 announcing its decision and the overpayment, is a confusing document.  It refers to regulation 7(1)(a) “not on a commercial basis”: but before 25 1 99 this applied under the old form of the regulation only where the tenant and landlord resided together.  There is no express finding that they ever did, and their own evidence (and the nature of their relationship) contradicts it.  The letter then recites reasons appropriate to the “contrived tenancy” ground.  It suggests that the rent was artificially low and was agreed between the claimant and Mr C and not independently fixed (this is true, see letter at page 197, but the claimant says this was a figure that Wapping Neighbourhood, which appears to be the housing benefit office, had indicated might be a fair rent).  It also suggests that the claimant and Mr C achieved a financial advantage by getting HB.  Further, there was no obvious reason why she should have given up a financial asset, except her later statement that she would get the flat once the tenancy (and the mortgage) expired, and it is said that she failed to disclose this at the time of the original claim and if she had, the award would not have been made.  No evidence of actual rental payments, other than vague statements that she paid rent as and when she saw Mr C, has been provided.

9.
Additionally, since 25 1 99, the claimant has also been caught by regulation 7(1)(h) as a former joint owner of the property, even though she had ceased to be the owner nearly 5 years before, unless she can show that she could not have continued to occupy it without relinquishing ownership.  This would have been a ground for revising the award or refusing the next claim; but was failing to do so an “official error” so long after original award was made?  If it was, how could the appellant reasonably have known that she was being overpaid, if the awards continued?

10.
On the other hand, if there came a time when the appellant ceased to pay rent to Mr C (as she has said she did when he ceased to pay the service charges), is this a matter she ought to have disclosed?  Ceasing to pay rent is not, where HB is involved, simply a matter between landlord and tenant.  She continued to claim and receive benefit on the basis that she had to pay and was paying the rent, and if she ceased to be liable to do so (regulation 6), or there was no longer a commercial basis for the arrangement, it is arguable that this was a change of circumstances which she ought to have disclosed, and which would have had an effect on her entitlement.

11.
The grounds of appeal are set out at pages 209-210A.  They are directed solely to the “contrived tenancy” ground, on which the tribunal reached its decision, inadequately as I have found.  As there will be a complete rehearing, the tribunal will be free, if it sees fit, to reach a different conclusion about whether the tenancy was “contrived” from the outset from the one I might have reached myself on the present state of the evidence.  It will want to explore fully the alleged agreement that the appellant would get the flat free of incumbrances once the tenancy expired, and why, if this was the agreement, she did nothing to secure anything in writing.

12.
If it does not find a contrived tenancy from the outset, the tribunal will be well-advised to treat the pre- and post- 25 1 99 periods separately, apply the law in force at the appropriate times, and reach its conclusions accordingly.  For “not on a commercial basis” it will need to make a finding about whether or not the appellant and Mr C resided together at the flat, in order to be able to apply old regulation 7(1)(b); for regulation 7(1)(a) post-25 1 99, this will not be necessary.  It will want more information about how and when the rent was paid throughout the tenancy.  On regulation 7(1)(h) it will need to consider any argument the appellant may put forward that she could not have continued to occupy the property unless she gave up ownership of her share.

13.
I am sorry to say that the local authority has ignored my direction to respond to the grounds of appeal.  This simply will not do.  It has had a tribunal decision which entitles it to commence recovery against the appellant, but I indicated in giving leave to appeal that I had doubts about that decision, and I have now set it aside.  On the other hand, there are factors about the whole arrangement which cause me doubt, and the appellant has been noticeably unco-operative in producing any proof of actual rental payments at any time.  

14.
I have no power to issue procedural directions to the parties, but I strongly recommend that this appeal be immediately referred to a district chairman to consider directing the appellant to produce to the local authority and to the Appeals Service, within such period as appears reasonable, proof of her rental payments to Mr C over the period of the tenancy. 


15.
Thereafter the local authority should be directed, unless it has decided it no longer wants to pursue the matter (in which case it must so inform the Appeals Service so that further time and resources are not wasted), to provide within an appropriate period  further submissions (a) identifying which grounds it relies on for each of the two periods in question, (b) on what basis it does so, and (c) reproducing the regulations in force for earlier periods, since the rehearing tribunal is unlikely to have any materials earlier than the 13th edition of Findlay.

16.
The appellant will then have the opportunity to respond to these submissions before the case is relisted.

17.
If the matter proceeds to a rehearing, the tribunal will proceed as I have outlined in paragraphs 11 and 12 above.





(signed on original)
Christine Fellner
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