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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. My decision is as follows. It is given under paragraph 8(4) and (5)(a) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000.

1.1. The decision of the Harrow appeal tribunal under reference U/04/035/2002/00807, held on 13 September 2002, is erroneous in point of law.

1.2. I set it aside and give the decision that the appeal tribunal should have given without making fresh or further findings of fact.

1.3. My decision is that the claimant is not entitled to housing benefit and council tax benefit for the inclusive period from 24 October 2001 to 27 January 2002.

The appeal to the Commissioner

2. The issue in this case is whether a claimant for housing benefit and council tax benefit had good cause for his delay in claiming. The appellant is the claimant’s local authority. The claimant is the respondent.

3. The case comes before me on appeal to a Commissioner against the decision of the appeal tribunal brought with the leave of Mr Commissioner Angus. The claimant has resisted the appeal, but his comments are not legally relevant to the legal issues that arise.

4. The case has been transferred to me for determination.

The tribunal’s decision

5. The legal question for the tribunal was whether the claimant could show continuous good cause, in accordance with regulation 72(15) of the Housing Benefit (General) Regulations 1987 and regulation 62(16) of the Council Tax Benefit (General) Regulations 1992, for all or part of the period for which there was a delay in claiming benefit 

6. The burden of showing good cause was on the claimant and, in order to do so, it was necessary to show 


‘some fact which, having regard to all the circumstances (including the claimant's state of health and the information which he had received and that which he might have obtained) would probably have caused a reasonable person of his age and experience to act (or fail to act) as the claimant did.’

See the decision of the Commissioner in CS 371/49, paragraph 7. The test involves an objective assessment with a subjective element, namely, the age and experience of the actual claimant.

7. The tribunal dealt with the claimant’s appeal at a paper hearing at the claimant’s request. It found that he had good cause in that: (a) he was redecorating, (b) moving, and (c) looking after a new baby. To this was added (d) a misunderstanding about the tenancy agreement and (e) the fact that the claimant’s other two children were ill. Those findings were based on the claimant’s own written explanation. In short, the tribunal found good cause in the distractions provided by the claimant’s ‘domestic situation’.

8. On the tribunal’s findings of fact, it may be understandable why the claimant failed to claim on time. However, that is not the test. The test is how a reasonable person would have acted. The facts as found would not have prevented a reasonable person from claiming.

9. On the evidence before the tribunal, there was only one decision open to it in law. That was to confirm the local authority’s decision that was under appeal. The tribunal did not do that. It thereby went wrong in law. I must set aside its decision. A rehearing is not necessary. The claimant did not want an oral hearing. I am as able as a tribunal to deal with the case. I do that and substitute the decision that the tribunal should have given, which is to confirm the local authority’s decision. 

	Signed on original
	Edward Jacobs

Commissioner
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