CH/3296/2003

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
I find that the decision of the appeal tribunal (“the tribunal”), given on 6 June 2003, was erroneous in point of law.  I allow the appellant local authority’s appeal.  I set aside the decision of the tribunal and, under section 14(8)(a) of the Social Security Act 1998, I substitute my own decision as follows:


“The claimant is not entitled to housing benefit in respect of her new address for the period from 4 November 2002 to 8 December 2002 inclusive.”

2.
The claimant is a single parent with three young children.  She was homeless, and was allocated accommodation in a hostel (“the hostel”), under the Housing Act 1996, Part VII.  That accommodation was fully furnished and the rent payments were made through housing benefit.  She was then allocated a three‑bed roomed unfurnished Housing Trust property (“the new property”) under the Housing Act 1996, Part VII.  The claimant entered into a tenancy agreement for the new property on 4 November 2002 and made a claim for housing benefit on that property on 6 November 2002.  

3.
Because she had no furniture or means of cooking for her family and herself in the new property, it was necessary for her to remain in the hostel, and make an application to the Social Fund for essential furniture.  The Social Fund made such a payment in a manner which the claimant could cash on 22 November 2002.  There was a further period whilst a gas pipe was fitted for a cooker (page 17) and the claimant and her family moved into the new property on 4 December 2002.  

4.
The claimant thus found herself with a liability to pay rent for two properties between 4 November 2002, the start of the tenancy of the new property, and 4 December 2002 when she moved into it.  She applied for dual benefit on both homes under regulation 5(5) of the Housing Benefit (General) Regulations 1987 (“the 1987 regulations”).  On 13 January 2003 she was advised that although she satisfied most of the criteria for such an award, as she had not moved into the new property during the “overlapping period” of 4 weeks provided for in regulation 5(5), no award could be made.  At the same time she was told she had no entitlement to housing benefit for her new accommodation prior to moving into it because she was liable to pay rent for her accommodation in the hostel. 

5.
The claimant appealed.  Solicitors representing her submitted that there was a breach of Article 14 of the European Convention on Human Rights.  The claimant and her solicitors attended the hearing on 6 June 2003.  The tribunal, consisting of the chairman sitting alone, allowed her appeal, simply stating in the decision notice (as corrected):


“
[The claimant] is entitled to housing benefit from 4 November 2002.”

It did not clarify whether this referred to the dual benefit, but the Statement of Reasons recorded:



“I am satisfied in all the circumstances of this very unfortunate case that the circumstances under Regulation 5 (5)(d) of [the 1987 regulations] applies; that for a period of 4 benefit weeks this [claimant] could not reasonably have avoided liability in respect of the 2 dwellings concerned”

6.
The local authority appealed with leave of the chairman, on the grounds that the tribunal had made an error of law in its interpretation of regulation 5(5)(d) of the 1987 regulations, submitting:


“The tribunal appears to be interpreting regulation 5(d) where there is an unavoidable overlap of tenancies as being applicable to cases where the move takes place before, during, or after the period in respect of which benefit on two homes is sought.  Paragraph 6 has not been considered. 


Such an interpretation of regulation 5(d) would seem to render regulation 5(e) of no effect, where the home was being adapted for a claimant’s disability, but not the equally deserving circumstances of regulation 5(6)(c)(ii) and (iii).  Like paragraph 5(d), paragraph 6 deals with the situation where a claimant has moved house, but the provision does not authorise the treatment of more than one dwelling as the claimant’s home.  Only paragraph 5 lists the situations where this is possible.  Since its effect is to permit payment of housing benefit for a period before the claimant moves, it can only apply to persons who are not receiving housing benefit in respect of the former home.


The issue here is, the tribunal states that regulation 5(d) applies because for a period of 4 weeks the appellant could not reasonably have avoided liability in respect of the two dwellings, however, it fails to deal with the fact that the appellant(sic) did not move in to the new home during the period concerned.”

7.
The claimant’s solicitors responded by submitting that regulation 5(5)(d) does not state that housing benefit payable is restricted to only one property and does not say that it cannot be paid for the period of time the claimant was unable to move into the new property.  They referred again to their submission that there was a possible breach of Article 14 of the Human Rights Act 1998. 

8.
Section 130(1)(a) of the Social Security Contributions and Benefits Act 1992 provides; 


“A person is entitled to housing benefit if –



(a)
he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home.”

9.
The position is succinctly summarised by paragraph 6 of CH/2201/2002.  In that case the claimant’s move to a Housing Association property was delayed on account of his disability and the delay in obtaining a grant to cover removal expenses.  Mr Commissioner Jacobs said:


“6.
The claimant was liable to make payments in respect of two properties between the start of his housing association tenancy and the date when he moved into the property.  How does section 130(1)(a) apply in those circumstances?  Housing benefit can only be paid in respect of a dwelling occupied as the claimant’s home.  That is the effect of section 130(1)(a) [set out above].  So, in order to allow housing benefit to be paid in respect of both dwellings, the claimant must be treated as occupying both.  This is governed by regulation 5(5) of the Housing Benefit (General) Regulations 1987.  It is exhaustive of the possibilities:



‘(5)
where a person is liable to make payments in respect of two (but not more than two) dwellings, he should be treated as occupying both dwellings as his home only’




The provision then lists 5 heads in which it applies.  The claimant does not fall within any of those heads.



7.
The claimant’s representative has argued that the claimant is entitled to the benefit of regulation 5(6).  This applies if there is a delay in a claimant moving into a dwelling.  It provides for entitlement to housing benefit in respect of the period of 4 weeks before the claimant moves in.  In other words, it provides for entitlement in respect of a dwelling during a period when the claimant is not actually occupying it.  However, it does not provide for entitlement in respect of 2 dwellings; regulation 5(5) is exhaustive of the circumstances in which that is permitted.



8.
The claimant falls within the terms of regulation 5(6).  However, he has been paid housing benefit in respect of his council property.  He does not fall within the regulation 5(5).  So, he is not entitled to housing benefit in respect of his housing association property.”

9.
Those facts are virtually on all fours with the present situation, other that neither the claimant nor a member of her family had a disability.  The claimant cannot therefore be entitled to housing benefit for the new property for the period between 4 November 2002 and 8 December 2002 (inclusive).    I agree with the extract from CPAG’s Housing Benefit and Council Tax Benefit Legislation 2002/2003, quoted by the local authority in its grounds of appeal that this is an odd anomaly, since there seems to be no obvious reason why benefit can be paid on both homes where the home is being adapted for the claimant’s disability under sub‑paragraph (e) of regulation 5(5), but not in the equally deserving circumstances in regulation 5(6)(c)(ii) and (iii).  

10.
I also considered whether the claim of 6 November 2002 for benefit in respect of the claimant’s new property should be determined under regulation 5(6) of the 1987 regulations, as a submission that regulation 5(6) is the appropriate regulation in these circumstances was made on behalf of the claimant in CH/2201/2002, and rejected by the Commissioner in that case. Regulation 5(6) reads:


“Where a person –

(a) has moved into a dwelling and was liable to make payments in respect of that dwelling before moving in; and

(b) had claimed housing benefit before moving in and either no decision has yet been made or it has been refused but a further claim has been made or treated as made within 4 weeks of the date on which the claimant moved into the new dwelling occupied as the home;

(c) the delay in moving into the dwelling in respect of which there was liability to make payments before moving in was reasonable and –

(i) thatdelay was necessary in order to adapt the dwelling to meet the disablement needs of that person or any member of his family; or

(ii) the move was delayed pending the outcome of an application under Part III of the [Social Security Act 1986] for a social fund payment to meet a need arising out of the move or in connection with setting up the home in the dwelling and either a member of the claimant’s family is aged 5 or under or the claimant’s applicable amount includes a premium under paragraph 9,9A, 0,13 o4 14 of Schedule 2; or

(iii) ……

he shall be treated as occupying the dwelling as his home for any period not exceeding four weeks immediately prior to the date on which he moved into the dwelling and in respect of which he was liable to make payments.

11.
However, the logical result would be that if, on 13 January 2003, when deciding the claimant’s two applications, (one for housing benefit for the claimant’s new home and the other for dual benefit), the Council had considered it was appropriate to make an award of benefit under regulation 5(6) of the 1987 regulations, it would have had to precede that award by superseding the award of benefit in respect of the hostel.  This would have entitled the Council to recover the benefit already paid to the claimant.  There would have been no official error in the overpayment in respect of the hostel.  The Council could not have made a supersession decision earlier as the position would not have been clear.  A supersession on this basis might well not have been to the advantage of the claimant.  

12.
The claimant’s solicitors assert that in such circumstances there is a breach of Article 14 of the Human Rights Act 1998.  It is established that Article 14 is not freestanding, but can only apply following the engagement (not necessarily the breach) of one of the other Articles.  There is no suggestion by the claimant’s solicitors that any of the other Articles is engaged.  The claimant has not been deprived of her possessions under Article 1 Protocol 1, housing benefit being a non‑contributory benefit.  In CH/1205/2003 Mr Commissioner Jacobs decided at paragraph 15 that housing benefit can engage Article 8, the right to respect for private and family life. It is therefore arguable that Article 8 could be engaged in this case, thus permitting the claimant’s aim of a consideration of Article 14 (although the discussion in Q on app Erskine [2003] EWHC 2479 (Admin) paras 31 –43 means this is not an inevitable conclusion).  The claimant’s solicitors made no submission on this point, and I have not asked for one for the reasons which follow.

13.
Even if Article 14 were engaged, the claimant would still need to satisfy the four criteria commended by Brooke LJ in Michalak v London Borough of Wandsworth [2003] 1 WLR 617 (para 20), as modified by Laws LJ at the end of paragraph 61 of Carson and Reynolds v The Secretary of State for Work and Pensions [2003 3 AER 577].  It would also be necessary to consider whether any difference in treatment should be on the basis of ‘status’ or of ‘personal characteristic’ or whether a difference of treatment on other, contingent, circumstances would be sufficient to make out discrimination.  There is considerable judicial disagreement on which of these is the correct approach, and it may well be that only a finding that the latter is the appropriate approach would assist the claimant.  Were this hurdle to be overcome, there would remain the broader question of whether the claimant, given the facts of her particular situation could be said to be in an ‘analogous’ situation to a claimant who does fall within a qualifying situation on the facts.

14.
Even then, there would remain the further point of whether the Secretary of State could show objective justification of any discrimination which might be found to exist.  There is in this case no sharp issue of discrimination on the grounds of sex, race or nationality, and it is difficult to extrapolate that the Secretary of State should extend the provisions of regulation 5(5) of the 1987 regulations to include one further particular category of facts.  These matters are usually regarded as political decisions as to public expenditure: see, for example, paragraphs 75 –82 and the conclusion of Laws LJ at paragraph 83 in the Carson and Reynolds case.

15.
 In the event that all those considerable hurdles were overcome, what remedy would the claimant have?  It is within my powers as given by statute to declare a regulation ultra vires, but with what would I replace it?  I do not have powers that would enable me to give any assistance to the claimant in this case, a point which is frequently overlooked by those seeking a remedy to a perceived breach of the European Convention on Human Rights.  For this reason, finally, there is no purpose in considering further this aspect.  

16.
Like the tribunal, I regard this as a very unfortunate case, but the position is clear.  

17.
Accordingly, the local authority’s appeal succeeds, and my substituted decision is set out in paragraph 1 above.








(Signed)
E A Jupp










Commissioner
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6 January 2004
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