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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. For the reasons set out below, this appeal, which is brought with the leave of a commissioner, is allowed.  I set aside the decision of the Chester Appeal Tribunal given on 8 July 2005 and I substitute my own decision setting aside the decisions of the council that the claimant is liable to repay £2589.88 overpaid housing benefit and is liable to pay £965.55 excess council tax benefit.  I find that the overpaid housing benefit is not repayable to the council that the excess council tax benefit is not recoverable from the claimant.

The application for benefit

2. The claimant, who was then aged 68, first applied for housing and council tax benefits on 27 March 2003.  The tribunal found that he completed the application form at home in the presence of an officer of the council.  In fact the written submissions made on his behalf to the tribunal were that he required help to fill in claim forms, that the council officer was there to help him, and that she did help him.  It was said that the handwriting on the form was not the claimant’s and that he would not have tried to complete the form without help, as he would have been afraid of doing so.

3. In his evidence to the tribunal, the claimant explained that he had been a handyman at BT until he retired at 60 due to ill health.  He had telephoned the council because neighbours had told him that the council would help with the form.  A lady from the council had come to his home and he had produced all the information she wanted about his finances.  The form was completed correctly using the information that the claimant had provided, and the claimant signed a declaration relating to it which included as one of 11 bullet points the statement that “I will tell you if the information on any letter you send me is incorrect”.  

4. At section H of the form, the claimant disclosed that he received a state retirement pension.

The award of benefit

5. A few days later, the claimant received two letters dated 1 April 2003 from the council.  That relating to housing benefit set out at page 1 the benefits he would receive over the following 12 months.  It continued 

“The following page(s) (if appropriate) show the details that have been used to work out your benefit.  Please check them carefully and let me know if you think any of these are wrong.  If you have any questions about this letter please contact me on [there followed a telephone number and reference]

Please read the notes about your rights and duties printed overleaf.  Take special note about your duty to report any change in circumstances that could affect the amount of benefit you receive.”

6. The back of page 1 was headed “YOUR RIGHTS AND DUTIES”.  It began by stating that if the claimant needed to know more about how his benefit was calculated he had to make a signed written request.  The claimant was then told that he could appeal if he thought the decision was wrong, and was reminded of his duty to report changes in circumstances.

7. The remaining 4 pages of the letter contain details of how the benefit had been calculated.  Each page has the same statement of rights and duties on the back.  The first page (file, p.65) reads as follows:

“Housing Benefit award for 31 Mar 2003 to 07 Apr 2003

Housing Benefit of £40.30 a week has been awarded.

Housing costs

£40.30

Weekly Eligible Rent
£40.30

Dis Living Allowance – Middle

£37.65

£37.65 has then been disregarded from this amount as part of the benefit calculation.

Dis Living Allowance – Mobility 

£14.90

£14.90 has then been disregarded from this amount as part of the benefit calculation.

Occupational Pension


£94.60

Occupational Pension


£22.22

War Disablement Pension


£36.54

£36.54 has then been disregarded from this amount as part of the benefit calculation.

(Income tax has been deducted, where applicable, from any private pension)

Total capital held £9277.74.

Weekly Income taken into account for this amount £14.

Therefore the total income used to calculate your claim is £130.82.

Your Applicable Amount – This is the total of the allowances and premiums that are used to calculate your benefit.  It has been worked out as follows:-

Personal Allowance

£53.95

Higher Pensioner Premium
£44.20

Severe Disability Premium
£42.25”

8. The remaining 3 pages contain similar calculations for later periods in the year.

9. Although the claimant had disclosed that he had received a state retirement pension, that fact was overlooked by the officer of the council who calculated his entitlement to housing benefit.  As a result, the award of housing benefit was higher than it should have been.  This was a mistake which was entirely the result of an error on the part of the council, as full disclosure had been made by the claimant.

10. At the same time, the claimant was also awarded council tax benefit, which was also calculated without regard to his state retirement pension.  The letter relating to this award runs to 4 pages, three of which contain similar incorrect calculations to those in the letter awarding housing benefit.

11. In his oral evidence to the tribunal the claimant stated that when he got the letters he was just so pleased to get it.  He didn’t read more.  He didn’t read the letter properly.  He didn’t check the figures (the record of the proceedings continues here “Why I asked lady to come & help me with form”).  He did not look at p.65 and did not check the figures at all.

The discovery of the overpayment and the repayment decision

12. It was only as a result of a routine review in December 2004 that the error came to light.  Once again a form was filled in by an officer of the council on behalf of the claimant and signed by the claimant (file, pp.74-77).  It was dated 20 December 2004 and was retained by the officer of the council (p.78).

13. This time the council noticed the state pension had been previously overlooked.  A letter dated 20 January 2005 was sent to the claimant notifying him of a new award from 3 January 2005 and also setting out what were presumably the new calculations of entitlement between 31 March 2003 and 20 December 2004.  The letter, which runs this time to 22 pages also advises the claimant, on p.2, that as a result of the review of his entitlement he had been overpaid £2859.88, details of which were set out.  The reason for the overpayment is stated to have been due to an increase in income – this was of course largely, if not totally inaccurate.  The true reason was that the council had overlooked the income he had declared and had been receiving all along.  The letter was accompanied by an invoice for the repayment of the £2859.88, which included £55.40 for the period from 3 January 2005, which on any footing was well after the date when the council became aware of the original error.

14. At the same time there was a similar review of the claimant’s council tax benefit, and he was said, in a 13 page letter, to have received excess benefit of £965.55 which was to be added to his council tax account.

15. Although dated 20 January 2005, the letters and invoice appear to have been taken by a council officer to the claimant on 8 February 2005, when the overpayment was explained, the claimant queried whether the overpayment was recoverable when it was the council’s error, and he was advised to contact welfare rights for independent advice.  He followed that advice.

The appeal

16. In his notice of appeal dated 10 February 2005 the claimant stated that he needed help filling in forms, that he provided all the correct information, that it was the council’s error, and that he did not understand the forms “let alone the long letters they send”.  The first he knew about the overpayment was when the council officer turned up at his home earlier that week.

17. By letter dated 30 April 2005, the council upheld its decision.  The letter stated that although it was the council’s error, the overpayment was recoverable “as you could reasonably have known that you were being overpaid Housing and Council Tax Benefit.”  It continued, “Whilst I understand that you have difficulty in understanding our letters, the letters are clear in the income used and you could have contacted our office for an explanation of the letters.  The passage in the initial letter telling the claimant to check the figures carefully and let the council know if he thought that anything was wrong was also quoted.

18. In her written submissions to the tribunal, the claimant’s representative drew attention to the claimant’s need for help filling in forms and submitted that it was not surprising that, on receipt of two complex decision notices, he simply noted that he had been awarded benefit and filed away the letters.  Even if he had read the letters, it was submitted, he would not have had a reasonable expectation that there were overpayments.  Reference was made to CH/2554/2002.  In essence, these submissions were repeated at the tribunal hearing.

The findings of the tribunal

19. The tribunal upheld the decision of the council.  The decision notice states that the claimant “realised that the level of income was relevant for his application and he should have read the notification letters more carefully.”  In the statement of reasons, the tribunal made some findings of fact.  It found that the claimant had completed the application (his first application for housing and council tax benefit) at home in the presence of an officer from the council, but made no express finding as to whether or not the form had been filled in for him by that officer or whether he needed help to fill it in.  It also found that he had signed the declaration on the claim form to confirm that he would inform the council if the information on any letter that the council sent him was incorrect, but made no enquiry or finding as to whether the council officer had gone through the 11 bullet points of which this was one, and explained them to the claimant.

20. The tribunal considered whether the claimant could reasonably have been expected to realise that there was an overpayment.  It found that the claimant was 68 years old, mentally competent and of normal intelligence.  He was aware that the award was based on level of income.  He was notified of the level of income that the council had used in making the award by both letters of 1 April 2005, which enclosed the calculations used for the purpose.  The tribunal determined that it was reasonable to expect the claimant to read the award letters carefully rather than just assume that the council had done the correct calculations.  If he had read the calculations, the tribunal concluded that it would be reasonable to expect him to realise that his state retirement pension was not included in any of the calculations, and in those circumstances it would have been reasonable to expect him to contact the council and make further enquiries about the missing pension.

21. The tribunal went on to find that the council had taken reasonable steps to inform the claimant of his obligations and ensure that he checked the calculations and contacted them in case of any mistake.  It found that on a proper perusal the claimant would have realised that his state pension was not included, and that it was therefore reasonable for him to contact the council and make enquiries as to the reasons for it not being included.  It also found that if he had read the letter and enclosures properly, he could reasonably have realised that there was a mistake in the calculation of benefit as the retirement pension was not included and that this mistake was to his advantage.

The law

22. Regulation 99(1) of the Housing Benefit (General) Regulations 1987 provides that, except where paragraph (2) of that regulation applies, any overpayment shall be recoverable.  Paragraph (2) provides that subject to paragraph (4), which has no application in the present case, that paragraph applies to an overpayment caused by an official error where the claimant or a person acting on his behalf or any other person to whom the payment is made could not, at the time of receipt of the payment, reasonably have been expected to realise that it was an overpayment.  It is conceded here that the overpayment was caused by official error.  The test here is therefore whether the claimant could reasonably have been expected to realise on the occasion of each overpayment that it was an overpayment.  Regulation 84(1) and (2) of the Council Tax Benefit (General) Regulations 1992 contains similar provisions in relation to excess council tax benefit.

23. In CH/2554/2002, paragraph 9, Commissioner Jacobs stated:

“The tribunal has to determine whether the claimant could ‘reasonably have been expected to realise that it was an overpayment’.  It is not relevant whether the claimant could reasonably have been expected to realise the amount by which she was being overpaid.  Nor is it relevant whether the claimant could reasonably have been expected to realise that there might be an overpayment.  What matters is whether the claimant could reasonably have been expected to realise that the amount she was receiving definitely contained some element of overpayment.”

24. I agree with that passage subject to two points.  First, regulation 99(2) clearly places a burden on the claimant to show that s/he could not reasonably have been expected to realise that it was an overpayment.  Second, the times at which this burden has to be satisfied are the times when each payment is received.  Although this burden may need to be satisfied where there is an initial error by the council in the calculation of benefit, clear cases where it is likely not to be satisfied are (a) where the claimant knows that s/he is to receive £x per week, but suddenly receives more than this for no apparent reason, and (b) where a significant change of circumstances has been notified by the claimant to the council, which the claimant knows should lead to a reduction of benefit, but the benefit continues to be paid at the old rate.

25. A change of circumstances may also lead to the a situation in which a claimant who may previously have been expected to know that there has been an overpayment can no longer be expected to have that knowledge.  A prime example of this is where the claimant has contacted the council to raise the relevant issue, has done so fully and openly, and has been assured that the amount being paid is correct.  

26. In the present case, the claimant continued to be paid the same benefit after he had once again made complete disclosure of his income on 20 December 2004.  Even if the claimant ought to have checked in April 2003, as the tribunal found, whether the state pension ought to have been included in the calculations, I can see no basis on which it can be said that the claimant could reasonably have been expected to realise, at the time of receipt of the payment, that the payment for the period from 3 January 2005 was an overpayment when he has again disclosed his full income to the council two weeks earlier.  I assume for this purpose that that payment would have been made not earlier than the beginning of January 2005.

27. The tribunal does not appear to have considered whether the situation was different in respect of the position after he had once again disclosed the true position to the council’s officer conducting the review.  Not only is that payment not dealt with separately, but the whole of the tribunal’s reasoning is directed to the question of what the claimant might have done or realised in April 2003.  Although that is undoubtedly a relevant and important consideration, I can find nothing in the statement of reasons to suggest that the tribunal had in mind that the relevant test was what the claimant could not reasonably be expected to realise at the date of each payment.   

28. A more fundamental question is the extent to which the test of what the claimant could not reasonably have been expected to realise is a subjective one.  It is clear from CH/2554/2002, para.13 and CH/609/2004, para.8 that the question is what this individual claimant could reasonably be expected to realise from the information that he had.  That is a question of fact to be decided on the basis of all the relevant evidence.  There is no doubt room for disagreement between tribunals as to what is reasonably to be expected of an individual claimant taking all the circumstances into account.  Provided a tribunal takes all the relevant circumstances, and only the relevant circumstances, into account, and its decision is one that a tribunal could reasonably come to, its findings on this issue cannot be challenged.

29. In the present case, it appears to me that the tribunal did not take all the relevant circumstances into account.  It ignored the change of circumstances in relation to the final payment in 2005 to which I have referred.  It also failed to explain why it did not take into account the important facts, stressed by the claimant’s representative that this claimant needed help in filling in the forms (as to which it made no clear findings), and that the way in which the financial information was presented in the letters of 1 April would make them difficult to follow even for claimants who could fill in forms themselves.  In those circumstances, I do not need to consider whether the decision was also one that no tribunal properly instructed could have come to, although I incline to the view that it was.  I therefore set aside the decision of the tribunal for error of law.

30. This is not a case in which there is any issue as to the primary facts.  In those circumstances I am able to substitute my own findings of fact for those of the tribunal.     It appears to me that there are many people of normal intelligence who have great difficulty in understanding and completing forms and who cannot understand financial information which would appear simple to those who deal with it daily.  The present claimant, a former BT handyman, gave evidence that he could not cope with the application form and that it had to be completed for him by an officer of the council.  That is not inconsistent with his being of normal intelligence.  It is also very common for those who receive detailed financial calculations such as those which formed part of the decision letter to look only at the result and not the calculations, or if they look at the calculations, to fail to follow them.  

31. I am satisfied that the claimant needed help in completing the application forms and that he did not read the financial details received in April 2003 showing how his entitlement was calculated.  

32. Although the council officer who completed the application for him got him to sign the standard form declaration at the end of it, there is nothing to suggest that she explained everything that was in it.  In particular, I do not consider that she could have expected a person who needed help completing the application form to be able tell the council if there was any incorrect information in any letter the council sent to the claimant.  If she, or the council, had any such expectation, which I very much doubt, it was wholly unrealistic.  They would know that mastering the financial details would be likely to be wholly beyond the capabilities of most untrained individuals who needed help to complete the application form, and that they would probably not even read those details.

33. If every letter had to be checked for financial accuracy by the recipient, that would be likely to entail either the recipient being forced to contact the council to go through those details with somebody, or going through it with some other person with professional experience of the relevant benefit.  The council would not expect either its resources or those of agencies offering assistance with benefits to be used in this way, which would be a substantial drain on their resources.

34. In the standard form first page of the letter awarding the benefit, the final paragraph draws attention to the notes on the back, but none of those notes relate to checking the council’s calculations for errors.  The letter does also ask the claimant to check the calculations carefully and to let the council know if he thinks that any of them are wrong.  However, for the reasons given, I find it unrealistic to expect most claimants to be able to check those calculations, and I do not consider that the council could realistically have expected that the vast majority of claimants, whether of normal intelligence or not, would have been able to do so.  Nor do I consider it reasonable to expect claimants to act as the council’s auditors and to carry responsibility for any errors that they do not point out.

35. If in fact a claimant does check the figures and turns a blind eye to an error that he ought to realise was in his favour, then such a claimant would not be able to take advantage of regulation 99(2).  That claimant could reasonably be expected to realise that there was an overpayment.  However, a typical claimant cannot reasonably be expected to read or understand the calculations, and if such a claimant does not read them, or tries unsuccessfully to understand them, then the council cannot assert that that claimant could reasonably have been expected, when each payment was made, to have realised that it contained an element of overpayment.

36. In CH/2554/2002, at paragraph 18, Commissioner Jacobs said that as the claimant was of normal intelligence he did not need to decide the extent to which, if at all, the claimant’s ability to analyse the information is taken into account.  That was an approach taken by Commissioner Jacobs on the facts of that case.  It was not a case in which the claimant sought help in filling in the form, nor was it a case in which the omitted income was of a kind which almost everybody of the age of the claimant received.  There was also no special evidence as to the capacity of the claimant in that case to understand the financial information provided, and it may be that the council in that case provided the financial information in a much clearer form than in the present case. 

37. I further consider that even if the claimant had read and understood the financial details sent with the letters of 1 April 2003, and had noticed that there was no reference to his state retirement pension, this would not have led him to conclude that there was a mistake and he was receiving too much benefit.  Either he would have concluded that the pension was being ignored because everybody of his age received such a pension, or he would have wondered about the position and possibly contacted the council to check.  He may possibly have thought that its omission might be a mistake and that there might be an overpayment involved as a result, but he cannot reasonably have been expected to realise that the payment he was receiving as a result definitely contained some element of overpayment.

38. The appeal is allowed and I make the order set out in paragraph 1 above.


(signed on the original)
Michael Mark



Deputy Commissioner



28 March 2006
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