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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.

This is an appeal by the claimant, with the leave of a legally qualified panel member, against a decision of the appeal tribunal sitting at Stratford in East London on 5th May 2003 (“the appeal tribunal”). For the reasons which I give, that decision is not erroneous in point of law and accordingly this appeal fails. I regret reaching this conclusion but do not consider that there is any other to which I can legitimately come.

2.

The claimant, who was the tenant of a property and who sought housing benefit in respect of that property, is the appellant.  The London Borough of Hackney (“the Council”) is the respondent.  The claimant’s appeal is against a decision of the Council, dated 22nd November 2002, that she was “not entitled to Housing Benefit for her temporary accommodation at […] for the period 9/4/01 to 14/1/02 as she does not qualify under Regulation 5(4) and 5(5) of the Housing Benefit (General) Regulations 1987.  

3.

In order to understand the issues in this appeal, it is necessary to say something about the facts.  For the greater part, the primary facts are not now in dispute and can be stated fairly shortly.

4.

When the story begins at, say, the beginning of 2000, the claimant was a married woman living with her husband in East London.  The claimant and her husband had eight children, ranging in age from about 17 to about 3, all or most of whom were living at home.  It must, therefore, have been a great tragedy and hardship when the claimant’s husband died in April 2000.  The claimant and her husband lived in a house which I shall call “No. 43”.  No. 43 was mortgaged to the Birmingham Midshires Building Society.  At the date of the husband’s death, the amount outstanding was a little over £30,000.  There was an endowment policy on his life.  The sum assured was £30,000 and the whole of this amount was paid to the Birmingham Midshires Building Society.  That left a very small sum still secured on No. 43.  This amount, which was only a few hundred pounds, was paid off in the course of 2000.  I do not know exactly when it was paid but I do not think that anything turns on that.

5.

On her husband’s death, ownership of No. 43 passed to the claimant.  I put it that way because I have not seen copies of a Land Certificate or other title documents.  However, there is evidence in the papers that in April 2000, Mortgage Express, which is part of the Bradford and Bingley Group, lent her just over £90,000 on the security of No. 43.  See pages 53 and 54 of the papers.  I proceed on the assumption that Mortgage Express was satisfied with the security which she offered.  Going back to the position following the husband’s death in April 2000, the claimant was obliged to re-assess her situation.  When she did so, No. 43 was found to be in a state of serious disrepair and in need of extensive and expensive repair work.  For reasons which are not the claimant’s fault the evidence as to precisely what work was carried out is somewhat disjointed.  Nevertheless, as I understand the matter, the disrepair was sufficiently serious to amount to “essential repairs” and to require the claimant and her family to move out of No. 43 to enable the works to be done.  In fact they moved out some months before the work began because a property became available for rent on the opposite side of the road to No. 43.  I shall call this property “the rented accommodation”.  There is no dispute that the claimant rented this property at a rent of £325 per week.  A copy of the tenancy agreement is in evidence at pages 22 and 23 of the papers.  That copy is dated 20 December 2000.  It appears to be common ground that the claimant moved into the rented accommodation on the previous day.  That is, 19th December 2000.  I see no reason to doubt that she did move on that date even if the tenancy agreement was not signed until the following day. The claimant moved back into No 43 in January 2002, when the repairs were complete and the house was ready for occupation.

6.

On 10th October 2000, the claimant started to receive working families tax credit.  On 21st December 2000, she submitted a claim for housing benefit in respect of the rented accommodation.  After a considerable amount of effort she obtained an award of housing benefit, but by virtue of the decision appealed against, only until 9th April 2001.  The reason being that shortly before that date No. 43 was mortgaged to Mortgage Express to secure the sum of £90.000, and the claimant began making monthly payments consisting of interest and repayments of capital.  These, in the first instance, amounted to £583.80 per month see page 54; of the papers.

7.

The legislation relating to housing benefit is as follows.  The basic provision is section 130(1) of the Social Security Contributions and Benefits Act 1982.  


“(1)
A person is entitled to housing benefit if –


(a)
he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home; 


(b)
there is an appropriate maximum housing benefit in his case; and


(c)
either


(i)
he has no income or his income does not exceed the applicable amount; or


(ii)
his income exceeds that amount, but only by so much that there is an amount remaining if the deduction for which subsection (3)(b) below provides is made.

The expression “dwelling” is then defined by section 137(1) of the Act and means “any residential accommodation, whether or not consisting of the whole or part of a building and whether or not comprising separate and self-contained premises.”

8.

Regulation 5 of the Housing Benefit (General) Regulations 1987 (SI 1987/1971) then provides the circumstances in which a person is or is not to be taken as occupying a dwelling as his home.  The basic rule is contained in regulation 5(1).  Regard should also be had to regulation 5(2). The italics are mine.


5.-(1)
Subject to the following provisions of this regulation, a person shall be treated as occupying as his home the dwelling normally occupied as his home – 


(a)
by himself or, if he is a member of a family, by himself and his family; or


(b)
if he is polygamously married, by himself, his partners and any child or young person for whom he or any partner of his is responsible and who is a member of that same household, 

and shall not be treated as occupying any other dwelling as his home.

(2)
In determining whether or not a dwelling is the dwelling normally occupied as a person’s home for the purpose of paragraph (1) regard shall be had to any other dwelling occupied by that person or any other person referred to in paragraph (1) whether or not that dwelling is in Great Britain.”

Pausing there, the basic rule is that you only get housing benefit in respect of one property and that that property is the one which you normally occupy as your home.  

9.

To that general rule there are a number of limited exceptions.  One of these, and it is the only one which applies to this case is regulation 5(4) of the regulations.  


“5(4)
Where a claimant has been required to move into temporary accommodation by reason of essential repairs being carried out to the dwelling normally occupied as his home, and is liable to make payments (including payments of mortgage interest or, in Scotland, payments under heritable securities or, in either case, analagous payments) in respect of either (but not both) the dwelling which he normally occupied as his home or the temporary accommodation, he shall be treated as occupying as his home the dwelling in respect of which he is liable to make payments.”

Reference has also been made to regulation 5(5) in the papers and in the arguments. It is, however, common ground that it does not assist the claimant. For completeness, I set out the text.


“5(5)
Where a person is liable to make payments in respect of two (but not more than two) dwellings, he shall be treated as occupying both dwellings as his home only-

(a)
for a period not exceeding 52 weeks in the case where he has left and remains absent from the former dwelling occupied as his home through fear of violence in that dwelling or by a former member of his family and –

(i)
it is reasonable that housing benefit should be paid in respect of both his former dwelling and his present dwelling occupied as the home, and

(ii)
he intends to return to occupy the former dwelling as his home; or

(b)
in the case of a married or unmarried couple or a member of a polygamous marriage, where he or one partner is a student, other than one to whom regulation 48A(1) applies (circumstances in which certain students are treated as not liable to make payments in respect of a dwelling), or is on a training course and it is unavoidable that the partners should occupy two separate dwellings and reasonable that housing benefits should be paid in respect of both dwellings; or

(c)
in the case where, because of the number of persons referred to in paragraph (1), they have been housed by a housing authority in two separate dwellings; or

(d)
in the case where a person has moved into a new dwelling occupied as the home, except where paragraph (4) applies, for a period not exceeding four benefit weeks if he could not reasonably have avoided liability in respect of two dwellings or

(e)
in case where a person -

(i)
is treated by virtue of paragraph (6) as occupying a dwelling as his home (“the new dwelling”) and sub-paragraph (c)(i) of that paragraph applies, and

(ii)
he has occupied another dwelling as his home on any day within the period of 4 weeks immediately preceding the date he moved to the new dwelling, 

for a period not exceeding 4 benefit weeks immediately preceding the date on which he moved.]”

10.

Regulation 5(4) is the provision which lies at the centre of this appeal.  As I understand the arguments, those of the Council are as follows.  The dwelling which the claimant normally occupied as her home was No. 43.  It did not cease to be such when she moved out of it and into the rented accommodation on the other side of the road.  Of course, No. 43 ceased to be her actual home for the period while it was uninhabitable and while the extensive works of repair were being carried out.  However, it remained the dwelling normally occupied as her home.  At all times it was her intention to occupy it once the repairs had been completed and it was again fit for habitation.  Part of the reason for the repairs was simply to put No. 43 back into a state of repair.  However a further reason must have been in order to render it suitable for occupation by the claimant and her family as their home and I have no doubt that a large number of decisions relating to choices of colours, materials and fittings had to be made on the basis that they were going to occupy it.   Further, the claimant did occupy it as her home in January 2002, when it was once again ready for occupation.

11.

Now, if No. 43 was the dwelling normally occupied as her home, then the claimant was not entitled to housing benefit in respect of the rented accommodation.  The latter was being occupied as her home while the repairs were carried out but it was not normally so occupied.  Consequently, housing benefit could only be awarded in respect of the rented accommodation if regulation 5(4) was satisfied and then for only so long as the conditions in that regulation were adhered to.  This was so up until the time when the mortgage with Mortgage Express was entered into.  Thereafter the claimant became liable to make payments of mortgage interest in respect of No. 43 and when that happened she lost the protection of regulation 5(4) and ceased to be entitled to housing benefit.

12.

The contrary argument, as I understand it, is that when she moved out of No. 43 that property not only ceased to be her actual home but it ceased to be the dwelling she normally occupied as her home.  Instead, the rented accommodation became that dwelling.  The rented accommodation accordingly satisfied regulation 5(1).  Consequently, she was entitled to housing benefit in respect of the rented accommodation and did not cease to be so entitled when she began to make payments of mortgage interest in respect of No. 43.  

13.

That argument would succeed if indeed No. 43 had ceased to be the dwelling she normally occupied as her home.  However, and with great respect to those who on the claimant’s behalf, have presented carefully reasoned arguments to the contrary, I do not consider that this is correct.  The move to rented accommodation was temporary only.  It was at all times her intention to move back into No. 43 when the repairs, for which she was paying, were complete.  She went back when they were.  

14.

The appeal tribunal made the following findings of fact in its statement of reasons.


“The Tribunal was of the view that the appellant normally occupied [No 43] and that she should be treated as occupying that property for Housing Benefit purposes during the period of temporary absence whilst repairs were being carried out unless any of the exceptions in Regulation 5(4) apply. It was felt that this was not the case for the period 09 April 2001 to 14 January 2002 because she was liable to make payments on both her normal home [No 43] and the [rented accommodation]. The appellant is therefore to be legally treated as occupying [No 43] during this period and is not therefore legally entitled to receive Housing Benefit at her temporary accommodation.”

In my judgement the appeal tribunal had amply grounds for making those findings and I have no jurisdiction to disturb them.

15.

Those now representing the claimant argue that regulation 5(4) is not the determining provision. At paragraphs 12 and 13 of the claimant’s observations on the Council’s submissions, they say this.


“12.
It is common ground that while [the claimant] occupied [the rented accommodation], but had not yet borrowed the money to repair No 43, she was entitled to housing benefit for [the rented accommodation].


13.
It follows that for the purposes of regulation 5(1) [the rented accommodation] was the dwelling that [the claimant] “normally occupied” as her home during this period. This is consistent with common sense. Number 43 was uninhabitable. It was not capable of being “occupied as a home”.”

I do not accept those submissions. The property which the claimant normally occupied as her home was the one which she occupied until 19th or 20th December 2000, and to which she returned in January 2002, after she had raised the money for the essential repairs and after those repairs had been carried out. I am quite prepared to accept that between those two dates, and especially after the work began and the site had been secured, No 43 was uninhabitable and the claimant was not actually living there. Nevertheless, I consider that the appeal tribunal was right to hold that she did not normally occupy the rented accommodation as her home and was there on a temporary basis. The claimant’s situation is precisely the sort of situation for which regulation 5(4) goes some way towards alleviating. Unfortunately, it does not go far enough to assist her once mortgage payments became payable. Why regulation 5(4) does not go further is a matter for speculation. The express reference to “payments of mortgage interest” suggests that the fact that it does not do so is deliberate rather than inadvertent.

16.

I suspect that regulation 5(4) is intended to work in the following way. It is intended to give effect to the normal rule that you can only get one award of housing benefit. Suppose that a person moves out of the dwelling he normally occupies as his home (the “original dwelling”) in order to enable essential repairs to be carried out. He rents temporary accommodation (the “temporary accommodation”). If he is getting housing benefit in respect of the original dwelling, and continues to pay rent in respect of it, he simply continues to get housing benefit because the original dwelling is normally occupied as his home and regulation 5(1) applies. He cannot, however, receive housing benefit in respect of the temporary accommodation. Nor can he elect which property he should receive benefit in respect of if, which might well be the case, the rent for the temporary accommodation is higher than that for the original dwelling. If, however, he is not entitled to housing benefit in respect of the original dwelling either because no rent is payable or because it has been suspended while the essential repairs are carried out, then, by way of exception, regulation 5(4) allows him to claim housing benefit in respect of the temporary accommodation. However, where the rent has been suspended, this will only apply so long as the suspension is in operation. If, before he is able to move back into the original accommodation the rent in respect of that property becomes payable again then regulation 5(4) will cease to apply in relation to the temporary accommodation and housing benefit in respect of that property must cease. It will, however, once again become payable in respect of the original dwelling, under regulation 5(1) because that is the dwelling he normally occupies as his home.

17.

All of this makes reasonable sense if, as I understand the matter, the intention is that the normal rule is that benefit is only payable in respect of one house. It is likely that if something of the kind just postulated had occurred in the present case it would have been more understandable. The claimant’s difficulties arise out of the words “including payments of mortgage interest”. The inclusion of those words mean that from April 2001 onwards she was paying both mortgage interest and rent. Regulation 5(4) no longer applied and consequently housing benefit was not payable. She was, therefore, in a worse position than if she had been a tenant of No 43 and no rent had been payable in respect of that property from the time she moved out until April 2002. Nevertheless, the words “payments of mortgage interest” do appear in the regulation and cannot be ignored. Despite the care and ingenuity with which the contrary has been argued on her behalf, I cannot see a way round the clear wording of the regulation. I am therefore, with considerable regret obliged to resolve the point against her. My regret is all the greater bearing in mind her particular circumstances.

18.

It is argued on behalf of the claimant that the initial award of housing benefit in her favour was on the basis that she normally occupied the rented accommodation as her home. Consequently, nothing changed when the mortgage was taken out and the relevant provision is regulation 5(1) and not regulation 5(4). I am not sure that this was the basis of the original award. However, if it was, then the award was made on an incorrect basis but could be justified on the grounds that the claimant’s situation was covered by regulation 5(4) until she became liable for the mortgage payments. Paragraphs 20 to 25 of the claimant’s observations on the Council’s submissions put forward submissions as to the meaning of “normally occupied” The submissions are strongly argued and the claimant has been lucky in her choice of representatives. Nevertheless, despite the quality of the arguments, I am not convinced that the appeal tribunal was wrong to hold that she normally occupied No 43 as her home – even assuming that I have jurisdiction to interfere with the appeal tribunal’s findings.

19.

The appeal tribunal found against her for substantially these reasons.  In my judgment it reached the right conclusion on the law.  I therefore dismiss her appeal.






(Signed)
J.P. Powell








Commissioner






Dated:

22nd July 2004
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