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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1.
The claimant's appeal to the Commissioner is allowed. The decision of the Colchester appeal tribunal dated 24 February 2003 is erroneous in point of law, for the reasons given below, and I set it aside. It is expedient for me to substitute the decision which the appeal tribunal should have given (Child Support, Pensions and Social Security Act 2000, Schedule 7, paragraph 8(5)(a)). The decision is that the decision awarding the claimant housing benefit on the claim treated as made on 9 May 2002 falls to be superseded on the ground of relevant change of circumstances and that the superseding decision is that the claimant ceases to be entitled to housing benefit after the end of the benefit week in which 30 August 2002 fell.

2.
As this appeal is now supported by the local authority concerned I can deal with it relatively briefly. The claimant had been entitled to housing benefit for her Housing Association flat for some years. The latest award was made following the claim signed on 29 May 2002, and I think treated as made on 9 May 2002. On 21 June 2002 she went into a residential home on a temporary, trial, basis. A representative from Suffolk County Council Social Care Services promptly informed the local authority's housing benefit section. On 2 August 2002 she informed them that the claimant's placement had become permanent from that date and that she had given four weeks' notice to the Housing Association from 2 August 2002. She asked for housing benefit to be cancelled after the expiry of the notice. The local authority made a decision terminating entitlement on 4 August 2002. The view was taken that as from 2 August 2002 the flat was no longer the claimant's home and that there was nothing in the Housing Benefit (General) Regulations 1987 which could operate to treat her as still occupying the flat as her home during the notice period.

3.
An appeal was made on the claimant's behalf. The first ground relied on was that under paragraphs (7B) and (7C) of regulation 7 (which treat a person in residential accommodation for a trial period as still occupying as her home the dwelling normally occupied, for up to 13 weeks) should continue to apply as the conditions were met at the beginning of the trial period and the 13 weeks had not expired. The second ground relied on was based on regulation 5(5)(d):


"(5) Where a person is liable to make payments in respect of two (but not more than two) dwellings, he shall be treated as occupying both dwellings as his home only--


 ...


 (d)
in the case where a person has moved into a new dwelling occupied as the home, except where paragraph (4) applies, for a period not exceeding four benefit weeks if he could not reasonably have avoided liability in respect of two dwellings;"

Paragraph (4) (moving out temporarily during repairs) is not relevant in the present case.

4.
The appeal tribunal disallowed the claimant's appeal. It rejected the first ground of appeal, deciding that the intention of paragraphs (7B) and (7C) of regulation 7 was to allow housing benefit to be paid during a trial period in a residential home, but not beyond the point at which the person made up her mind and the temporary arrangement became permanent. It rejected the second ground of appeal because it accepted the local authority's submission that the terms of regulation 7(1)(k) prevented the application of regulation 5(5)(d). Regulation 7(1)(k) provides that a person in residential accommodation who is liable to make payments in respect of a dwelling is to be treated as if not so liable. The local authority had submitted that since the claimant was therefore to be treated as not liable to make payments in relation to her residential accommodation, the condition in regulation 5(5) of being liable to make payments in respect of two dwellings was not met.

5.
The claimant now appeals against the appeal tribunal's decision with my leave. The Secretary of State has declined an invitation to become a party to the appeal.

6.
The initial written submission on behalf of the local authority, dated 23 September 2003, did not support the appeal. There was then some delay, as the claimant's representative, Claire Tolliday of Suffolk County Council Welfare Rights Unit, was having difficulty in obtaining a copy of the report of the Social Security Advisory Committee on the draft of regulations which inserted paragraphs (7B) and (7C) into regulation 5. After a copy was supplied through the action of a legal officer to the Commissioners, Ms Tolliday, in her submission dated 15 January 2004, withdrew her arguments on the interpretation of paragraphs (7B) and (7C). But she relied on the decision of Mr Commissioner Jacobs in CH/4546/2002, in which he concluded that the deeming effect of some other sub-paragraphs of regulation 7(1) is limited to the purpose of deciding whether the claimant is entitled to housing benefit in the dwelling concerned and does not necessarily extend to other references to liability in other parts of the Housing Benefit Regulations. He then analysed the purpose of regulation 5(5)(d) and concluded that, where a claimant has an actual liability to make payments in respect of a second dwelling, the operation of regulation 5(5)(d) is not excluded because entitlement to housing benefit in the second dwelling is excluded by the effect of regulation 7(1). Those conclusions were not strictly necessary to his decision as he decided that the claimant in that case could have avoided dual liability. On receiving a copy of Ms Tolliday's submission, the local authority made a new submission, dated 29 January 2004, supporting the appeal on the basis of Mr Commissioner Jacob's analysis of the law, with which it agreed.

7.
In those circumstances, I do not need to explore the legal situation any further, although I record that I too find Mr Commissioner Jacobs' analysis in CH/4546/2002 cogent and convincing. It follows that the claimant in the present case was entitled to the benefit of regulation 5(5)(d), as she was not able to avoid double liability. She had to give notice to end her tenancy with the Housing Authority and could not do so until it had been decided that she was staying permanently in the residential accommodation. As is now submitted by the local authority, the claimant's entitlement to housing benefit should have continued until the end of the notice period for her flat and the end of her liability to pay rent.

8.
The decision of the appeal tribunal was erroneous in point of law as it adopted a legally wrong interpretation of regulations 5(5)(d) and 7(1)(k). I therefore set the decision aside. It is expedient for me to substitute a decision on the facts as found by the appeal tribunal. That decision is to the effect that the superseding decision bringing the claimant's entitlement to housing benefit to an end should not have effect until after the end of the benefit week in which the last day of liability for rent for her Housing Association flat fell. The formal decision is set out in paragraph 1 above.


(Signed)    J Mesher    


Commissioner

Date:     4 March 2004
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