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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1. My decision is given under section 24(2) and (3)(a) of the Child Support Act 1991. It is:

I SET ASIDE the decision of the Wakefield appeal tribunal, held on 9 December 2003 under reference U/01/008/2003/02778, because it is wrong in law.

I make findings of fact and give the decision appropriate in the light of them.

I FIND as fact that the claimant made a claim for council tax benefit and that the information she supplied for the form did not include her husband’s pension. The local authority has accepted that that was an innocent oversight on her part and I see no reason to doubt that.

My DECISION is that the excess council tax benefit (£553.09) paid to the claimant in respect of the inclusive period from 2 April 2001 to 3 March 2002 is recoverable from her. 

The appeal to the Commissioner 

2. This is an appeal by a claimant, brought with the leave of the district chairman who constituted the tribunal. The other party to the appeal is the claimant’s local authority.

The issue

3. The claimant completed, or provided the information for, a joint claim form for council tax benefit and social security benefits. The form as completed did not mention her husband’s pension. Her entitlement to council tax benefit was calculated on the form as completed. When she made a fresh claim for council tax benefit the following year, she disclosed her husband’s pension. This led her local authority to investigate and decide that she had been overpaid for the previous year. It also decided that the overpayment was recoverable from her. She exercised her right of appeal and was successful. However, the local authority applied for leave to appeal, which was granted by the chairman. Both parties have now made their observations on the appeal and it is before me for decision. 

The local authority’s observations to the Commissioner 

4. Before coming to the issues, I want to say something about the local authority’s observations to the Commissioner. For as long as Commissioners have had jurisdiction in housing benefit and council tax benefit appeals, I have complained about the form and standards of observations made by the local authorities. I am sure the officers who wrote them were doing their best and that the deficiencies were a result of inexperience and lack of guidance and training. It is, I believe, fair to say that the Commissioners generally have been dissatisfied with the way in which local authorities have made their observations.

5. Having complained when things were not to my liking, it is only right that I should acknowledge when they are. In this case, the observations are entirely appropriate in format, tone and the nature of their content. That does not mean that I accept all the arguments made in them. I do not, as I will explain. But I do congratulate the officer who wrote them. I hope that this is a sign that standards among local authorities generally are improving.

The appeal to the tribunal

6. I suspect that the claimant had advice when writing her letter of appeal to the appeal tribunal. It was short, stating baldly that ‘I do not believe I either failed to disclose or misrepresented my circumstances.’ That language is reminiscent of the grounds for recovery of an overpayment of a social security benefit under section 71 of the Social Security Administration Act 1992. The grounds for recovery of excess council tax benefit are different.

The tribunal’s decision

7. The tribunal allowed the claimant’s appeal. 

8. Both the claimant and the local authority were represented at the hearing. The tribunal decided that as the claim form in the papers had not been signed by the claimant, the local authority could not link the inaccurate information in the form to the claimant. It refused the local authority’s application for an adjournment, which was made in order to allow it to produce a signed claim form.

How the tribunal went wrong in law

9. One interpretation of the tribunal’s decision is that the tribunal mistakenly applied the social security recovery rules instead of the different rules that apply to housing benefit and council tax benefit. I would be very surprised if the district chairman who heard the appeal made so basic a mistake. 

10. I believe that he made a different one. That mistake does not appear directly from the statement of reasons that he gave for his decision. But it becomes clear when the argument by the claimant’s representative is taken into account. In his observations on the appeal, the claimant’s representative put his argument like this. The local authority did not show that it had a signed claim form. Therefore, there was no claim. That means that the payment was authorised in official error. It is irrelevant whether the claimant should have known that she was being overpaid, because (there being no claim form) she was not a claimant. Against that background, I believe that the chairman decided that the absence of a signature meant that the local authority could not show that the claimant was at fault, with the result that the benefit was paid in official error.

What is wrong with the representative’s argument

11. The local authority has argued to me that a claim is valid even if it is not signed. I do not need to deal with that issue. In order to decide whether the tribunal went wrong in law, it is sufficient for me to deal with the case on the basis that it was presented to the tribunal by the claimant’s representative.

12. His argument is that there was no claim. The consequence of that is that the local authority paid benefit to the claimant in error. In those circumstances, the money would be recoverable from the claimant at common law: see the decision of the Court of Appeal in Chief Adjudication Officer v Sherriff, reported as R(IS) 14/96, in which it was argued that the claimant had no capacity to make a misrepresentation, because she had no capacity to make a claim. So, subject to any defences that she might have, the argument by her representative leads to the inevitably conclusion that she is liable to repay on action in the county court. 

13. However, that does not help the local authority to recover before an appeal tribunal and a Commissioner. In order to do that, it must show that the provisions of the Council Tax Benefit (General) Regulations 1992 apply in its favour. 

14. Accepting the case as put by the claimant’s representative, the local authority acted in official error in awarding and paying benefit to the claimant without a claim. So far so good for the claimant. But that is not the end of the matter. If excess benefit is paid in official error, it may nonetheless be recoverable from ‘the claimant or the person to whom the excess benefit was allowed.’ Those words come from regulation 86(1) of the Council Tax Benefit (General) Regulations 1992. If there was no claim, there was no claimant. But there was nevertheless a person to whom the benefit was allowed and paid. And the money may be recoverable from her. I say ‘may’, because the conditions in regulation 84(2) must be satisfied. These are that the person to whom benefit was paid could reasonably have been expected to realise that the payment was in excess of her entitlement. 

15. The result of this analysis is this. Even if the claimant did not make a claim and the excess benefit was paid in official error, the issue still arose of whether the person who received the payment could reasonably have been expected to realise that she was not entitled to receive payment. 

16. The local authority’s representative has provided what at first sight may seem to be a clinching argument in his authority’s favour on that issue. If the claimant had not made a claim, she would not expect a benefit payment. However, that argument is not valid. It assumes that the claimant knew or should have known that she was receiving money to which she was not entitled. It is not sufficient to show that she should have known that she might not be entitled. As the local authority’s representative has gone to some lengths to show that it is arguable that a claim form need not be signed, it would not be possible to show that the claimant should have known that she had not made a claim. 

17. So the tribunal went wrong in law by failing to investigate in order to decide how regulation 84(2) applied. It is possible that the claimant might have succeeded. It is true that she had been asked questions about income, but she was making a multiple claim for different benefits, it is possible that some of the information would have been relevant to one benefit and not to all. In that context, she would not have been expected to be sure that her husband’s pension was relevant to one benefit rather than another. 

18. If this were a live issue in this case, I would have to investigate myself or remit the case to an appeal tribunal for investigation. However, it is not relevant to the final disposal of this appeal. The reason is this. My reasoning so far has assumed as correct the argument as put by the claimant’s representative and accepted, as far as I can tell, by the appeal tribunal. It shows that that case was not sufficient for the claimant to succeed, as another issue arose, namely, the application of regulation 84(2). The tribunal did not deal with that issue. That means that it went wrong in law and that I must set aside its decision. That allows me to remit the case for a rehearing or to substitute the decision that the tribunal should have given. If I take the latter course, which I do, I am entitled to consider evidence that was not before the tribunal. The local authority has provided evidence that now links the answers on the form that was before the tribunal with the claimant. If there was any legitimate doubt whether the information was provided by the claimant, that is now set at rest. In those circumstances, the local authority did not cause or contribute to the excess benefit payment. There was, therefore, no official error and the excess benefit is recoverable from the claimant regardless of whether she should have realised that she was being overpaid.

Disposal

19. I allow the appeal, set aside the tribunal’s decision, take account of the new evidence provided by the local authority and substitute the decision that the tribunal should have made. That decision is that the excess council tax benefit paid to the claimant is recoverable from her. 

A lesson

20. I am sure that the local authority’s representative will have learned the lesson from this case. It is one that I have often drawn to the attention of local authorities. Tribunals must be provided with all the information that is relevant to the case. If that had been done in this case, the need for an appeal to the Commissioner might well have been avoided.

	Signed on original
on 19 July 2004
	Edward Jacobs
Commissioner
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