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Decision

1 My decision is as set out in the next paragraph. Its effect is that, although the claimant has technically won her appeal, she has not succeeded in gaining entitlement to housing benefit.

2 The claimant’s appeal succeeds. The decision of Hull appeal tribunal given on 26 January 2006 under reference U/01/006/2005/01368 is wrong in law. I set it aside and, under paragraph 8(5)(a) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000, I give the decision I consider the tribunal should have given. That decision is the same as the decision it actually gave, namely that the claimant is not entitled to housing benefit for the property identified in the appeal papers under the claim for benefit made by her on 9 June 2005.

Reasons

Introduction

3 All the parties now agree that the tribunal’s decision is wrong in law for the reasons I give below. They also agree that the appellant is not entitled to housing benefit for the period when she was the joint owner of her home.

4 I held an oral hearing of this appeal in Doncaster on 26 November 2007. At that hearing, the appellant was represented by Mr Green of Hull City Council Welfare Rights Service, Hull City Council was represented by Mr Guy from the Legal Services Department and the Secretary of State for Work and Pensions was represented by Ms Wise from the Office of the Solicitor to the Department. At the beginning of that hearing, Mr Green formally conceded on behalf of the claimant that she was not entitled to housing benefit. Given that concession, it was not necessary for Mr Guy and Ms Wise to address me at any great length, but I am grateful to the City Council and the Secretary of State for their helpful written submissions. I am also grateful to Mr Green for his assistance and I take the opportunity of recording that, in my judgment, the concession he advised his client to make was entirely correct.

The facts.

5 This appeal arises out of a claim for housing benefit made by the claimant in respect of a property that she owned jointly with her son (‘the Property’). For reasons that I need not go into, the appellant already had mortgages on a number of other properties and did not wish to take out a further one. In those circumstances, her son became the legal owner of the Property and took out a mortgage in his sole name. However, on the same day as he completed that purchase, he made a declaration of trust in favour of himself and the claimant as beneficiaries. It is not in dispute that the effect of that declaration was to make the claimant and her son joint beneficial owners of the Property and to impose on the claimant a liability, as between her and her son, to pay half of each month’s repayment on the mortgage. The claimant’s liability to pay her share of the mortgage has been recognised as an eligible housing cost by the DWP and she receives an amount of income support equivalent to half the mortgage interest.

6 Although the claimant and her son are joint beneficial owners of the Property, they do not both live in it. The son lives next door. The claim for housing benefit arose because the claimant and her son entered into an agreement under which she agreed to pay him a “rent” for her occupation of his half of the Property. She then claimed housing benefit in respect of her liability to her son under that agreement.

7 Hull’s decision on that claim was to refuse it on the basis that the claimant was an “owner” of the Property and that the payments she made were therefore not capable of giving rise to an entitlement to housing benefit by virtue of regulation 10(2)(c) of the Housing Benefit (General) Regulations 1987 (“the Regulations”).

8 The claimant appealed against that decision but the tribunal disallowed the appeal. It took the view that, because the deed of trust entered into by her son gave the claimant the right to require him to transfer the legal title to the Property into their joint names, she was (by implication) entitled to dispose of the fee simple of the Property and was therefore within the definition of “owner” in regulation 2(1) of the Regulations.

9 The tribunal chairman will be puzzled to read this decision because he understood that the claimant was content to receive the money she was getting from income support and had only raised the housing benefit issue as a collateral matter in order to clarify her status as a joint owner of the Property, which had apparently been the subject matter of some dispute with Hull. He believed that, in deciding as he did, he was in effect refusing the appeal by consent. Nevertheless, the dispute between the claimant and Hull must have flared up again because, following his decision, the claimant appealed to the Commissioner against it, with the leave of Mr Commissioner Rowland.

Reasons for the Commissioner’s decision.

“Ownership”.

10 Under the definition of “owner” in regulation 2(1) of the Regulations, a person only “owns” a dwelling in England and Wales for the purposes of housing benefit if

‘otherwise than as a mortgagee in possession, [he or she] is for the time being entitled to dispose of the fee simple, whether or not with the consent of other joint owners.’

The reference to “the fee simple” narrows the definition so that it applies only to the legal owners of freehold properties. At the time the tribunal had to consider, the claimant was a beneficial owner only. I accept that she had the right to require her son to transfer the Property into their joint names as legal owners. But until she exercised that right—indeed, until her son actually complied with his obligation to make that transfer—she was a beneficial owner only and, at that time, would not have been entitled to dispose of the fee simple. Therefore regulation 10(2)(c) of the Regulations did not apply to her.

11 For that reason, the tribunal was incorrect in law to conclude that the claimant was the “owner” of the Property and its decision must be set aside.

The claimant’s liability to her son.

12 Because this appeal raised issues of general principle about the liability of one co-owner to another, and the treatment of any such liability for the purposes of housing benefit, Mr Rowland invited the Secretary of State for Work and Pensions to apply to be joined as a second respondent to the appeal. The Secretary of State indicated that he did wish to be joined. In due course, the Secretary of State’s representative made a detailed written submission on those issues and as I agree that it is correct (as do all the other parties) I take the opportunity of setting out the main parts of that submission in this decision as follows:

‘3.
The legal position is now governed by the Trusts of Land and Appointment of Trustees Act 1996. In particular, under section 12(1) of that Act a beneficiary who is entitled to an interest in land subject to a trust is entitled by reason of his interest to occupy the land at any time if at that time –

(a) the purposes of the trust include making the land available for his occupation (or for the occupation of beneficiaries of a class of which he is a member or of beneficiaries in general), or

(b) the land is held by the trustees so as to be so available.

4. This is subject to section 13 which provides that the trustees may exclude, restrict or impose conditions on such occupation.

5. See especially section 13(6)(a) which provides that, ‘where entitlement of any beneficiary to occupy land under section 12 has been excluded or restricted, the conditions which may be imposed on any beneficiary in relation to his occupation of the land include conditions requiring him to make payments by way of compensation to the beneficiary whose entitlement has been excluded or restricted’.

6. It should also be noted that section 13(7) provides that the powers conferred on trustees by section 13 may not be exercised (a) so as to prevent any person who is in occupation of the land (whether or not by reason of an entitlement under section 12) from continuing to occupy the land, or (b) in a manner likely to result in any such person ceasing to occupy the land, unless he consents or the court has given approval.

7. The Deed of Declaration (Document 20 in the papers) which established the trust at issue in this case does not deal specifically with the conditions mentioned in section 12(1) (see paragraph 2 above). It is submitted however that, having regard to the circumstances under which the trust was set up and the fact that the claimant did in fact occupy the property soon afterwards, those condition are probably satisfied, so that under section 12(1) the claimant had a right to occupy the property.

8. The cases referred to by the Commissioner pre date the 1996 Act and were intended to mitigate the unfairness that might arise where a house remains unsold for a considerable period with one co owner deriving no benefit from it and being unable to realise its capital value. The court had no power to order one co-owner to pay rent to the other except where the former had, effectively, ousted the latter from the property – see Dennis v McDonald. If one co-owner simply chose not to remain in the property, the one remaining in occupation was not liable to pay rent to the other (McMahon v Burchill 5 Hare 322 and Re Annand 1982 132 NLJ.) The courts got round the problem by telling the person seeking to resist the order of sale that, unless she undertook to pay an occupation rent, then a sale would be ordered.

9. This result can now be achieved directly as, under section 13(6)(a), if a beneficiary’s right of occupation has been excluded, such exclusion can be on terms that payment by way of compensation be made to that person.

10. The legal nature of the payments made by a beneficiary such as the claimant is unclear. The issue is whether the payments are ‘rent’ within the meaning of the housing benefit legislation and therefore payments in respect of which housing benefit is payable.

11. Regulation 10 of the Housing Benefit (General) Regulations 1987 (now regulation 12 of the housing Benefit Regulations 2006) provides that the payments in respect of which housing benefit is payable are the periodical payments which a person is liable to make in respect of the dwelling which he occupies as his home listed in regulation 10(1)(a) to (j). The following are relevant to this case.

(a) payments of, or by way of, rent;

(b) payments in respect of a licence or permission to occupy the dwelling;

(d) payments in respect of, or in consequence of, use and occupation of the dwelling.

12. The Secretary of State submits that none of these cover the payments made by the claimant in this case, for the following reasons:

(a) Section 13(6)(a) of the 1996 Act refers to ‘payments by way of compensation to the beneficiary whose entitlement has been excluded or restricted’. It is significant that the legislation refers to compensation, rather than rent.

(b) It is a defining feature of rent paid under a tenancy or a licence to occupy is that the rent is paid in consideration of the grant by the landlord of a right to occupy the property. In this case, the claimant already had a right to occupy. The money she paid to her son was not paid in order to secure that right. Rather it was paid to compensate him for restrictions on his rights as beneficial owner, particularly his right to occupy or rent out the property to a third party.

(c) The housing benefit scheme as a whole is intended to coverpayments made to secure occupation, not payments made to compensate another person for not exercising a right to occupy.

(d) If the payments which were made to the claimant’s son were repayments of the mortgage loan, they would not be rent within the meaning of the housing benefit regulations. The claimant’s liability to make such payments arose as a result of acquiring a beneficial interest in the property, not in consequence of her use and occupation of the dwelling.’

13 I accept that submission. In those circumstances, the payments made by the claimant to her son did not fall within any of the categories of payment that are eligible to be met by housing benefit within regulation 10 of the Regulations. It follows that the claimant was not entitled to the housing benefit she claimed.

Conclusion.

14 For those reasons, my decision is as set out in paragraph 2 above.

	(Signed on the original)


	Richard Poynter
Deputy Commissioner
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