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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1.
The claimant's appeal to the Commissioner is allowed. The decision of the Liverpool appeal tribunal dated 8 February 2005 is erroneous in point of law, for the reasons given below, and I set it aside. It is expedient for me to substitute a decision on the appeal against the local authority's overpayment recoverability decision dated 19 October 2004 having made the necessary findings of fact (Child Support, Pensions and Social Security Act 2000, Schedule 7, paragraph 8(5)(b)). The decision is that the appeal is allowed and that the overpayment of housing benefit amounting to £700.60 in relation to the period from 23 February 2004 to 17 October 2004 is not recoverable from the claimant under regulation 99 of the Housing Benefit (General) Regulations 1987.

2.
 The claimant submitted a claim for housing benefit on 23 February 2004. In the claim form he said that had taken up a joint tenancy from Liverpool City Council on 16 February 2004 and would be moving in on 23 February 2004. The other joint tenant (who I shall call MVS) was a friend with whom he had shared previous accommodation. He stated that he did not know whether MVS was working or not and left blank all the parts of the form about MVS's income and savings. There is no copy of the tenancy agreement in the papers, but there is a copy of something called a certificate of acceptance of an introductory tenancy of the premises, signed by a housing officer on 5 April 2004 and by the claimant and MVS on 6 April 2004. The gross rent was stated as £41.78 and both the claimant and MVS were named as tenants.

3.
On 18 May 2004 the local authority sent the claimant a letter saying that as a result of a change in circumstances his claim for benefit had been re-assessed from 23 February 2004 and that his new entitlements were for housing benefit of £41.78 from 23 February 2004. The gross rent was stated as £41.78 and the net rent as nil. In the calculation sheet on the reverse the reason for change was said to be change of start or end dates relevant to claim and the entitlement was said to be based on the claimant's receipt of income support. MVS was listed as a non-dependant with income of nil. The calculation then showed a non-dependant deduction of nil (and a nil deduction for excess income) from the eligible rent of £41.78, leaving the calculated benefit at £41.78. I do not know whether any rent had been by the claimant prior to 18 May 2004. The computer print-out at pages 25 and 26 suggests that arrears on the rent account for the premises had been allowed to build up, although someone made a payment of £210 in April 2004 and then benefit of £506.55 was credited in the week of 17 May 2004, leaving the account in credit.

4.
In October 2004 someone in the local authority noticed that the claimant's housing benefit had been calculated as if he was a sole tenant, without taking into account that there was a joint tenancy with another person. On 14 October 2004 a letter was sent to the claimant saying that he had, for that reason, been overpaid housing benefit of £700.60 for the period from 23 February 2004 to 17 October 2004 and that that overpayment was recoverable and would be recovered. That was followed up by two computer-generated letters dated 19 October 2004. One notified a re-assessment from 23 February 2004, on the ground of a change in circumstances, and new entitlement of £20.89, followed by £21.31 from 10 May 2004 when the rent went up (amounts described also as the gross rent and the eligible rent). The second letter notified the overpayment and recoverability "because it was reasonable to have expected you to have known that you were being overpaid".

5.
The claimant's representative, Mr Philip Thwaite of Stephen D Brine solicitors, lodged an appeal against the decision of 19 October 2004 that the overpayment was recoverable from the claimant. The local authority's written submission proceeded on the basis that the claimant was only responsible for half of the rent charge of £41.78. It was accepted that there had been an official error in making the award in the light of the information known at the time, but it was submitted that the overpayment was nonetheless recoverable in accordance with regulation 99(1) and (2) of the Housing Benefit (General) Regulations 1987 as the claimant "would have been expected to have realized from his notification letter that his claim had been calculated incorrectly on the full rent charge".

6.
Mr Thwaite wrote in a letter dated 6 January 2005 that much centred on the notification letter and continued:


"We respectfully submit that the notification letter is very misleading. But, being printed by computer it has an appearance of being accurate. This combination of looking correct but being misleading is crucial. Also, there are facts on the letter that are correct and this easily sways a reasonable person to consider the entire letter is correct. For example the letter correctly indicates our client is on Income Support and it is clear the Council are aware of the presence of the joint tenant because he is mentioned on the letter. Further, there is nothing obviously wrong in the letter's content that would cause a reasonable person to spot the overpayment error.


The tribunal Chair will of course be familiar with benefit entitlement letters and will be an experienced solicitor. The Chair may well see quite easily that the notification letter shows the overpayment error. However, hindsight should not be applied nor should the Chair's level of expertise about benefits be applied. The Chair must assess if an average reasonable person at the time could not reasonably have been expected to know their benefit was too much."

There followed some points about the letter using the word "entitlements" in the plural, leading, it was said, to a reasonable reading that the decision was to pay both tenants the rent in full to their rent account.

7.
The claimant attended the hearing on 8 February 2005 on his own. The appeal tribunal disallowed the appeal. In its statement of reasons, after setting out the basic facts, it continued:


"The notification from LCC of 18/05/04 gave details of gross rent and equal benefit of £41.78. That was an official error, but it is indisputable that [the claimant] knew the total rent and his responsibility for half as joint tenant. Thus from that notification letter he could reasonably have been expected to know too much housing benefit was being paid."

The appeal tribunal also relied on the fact that MVS had lived with the claimant at his previous address and what it saw as the claimant's prevarication about what he had known of MVS's circumstances.

8.
The claimant now appeals against that decision with my leave. When granting leave, I said this:


"It is arguable that the appeal tribunal failed adequately to deal with the specific contentions about the effect of the notification letter dated 18 May 2004, as set out in the written submission contained in the letter dated 6 January 2005 from the claimant's solicitors. Further, as the claimant and [MVS] were throughout described as joint tenants and there appears only to have been one tenancy agreement, the claimant and [MVS] would each have been legally liable for the whole of the rent. In such circumstances, it would not have been accurate to say that the claimant was only liable for half of the rent, but the local authority would have a power under regulation 10(5) of the Housing Benefit (General) Regulations 1987 to apportion the gross rent in identifying the amount of eligible rent for the claimant. Should the appeal tribunal have dealt with that point in the context of the question of whether the claimant could reasonably have been expected to realise that an overpayment was being made? Finally, of the first information that the claimant received about the amount of housing benefit awarded was in the letter dated 18 May 2004, can that have the result that the overpayment incurred in the period before the date of receipt of that letter is recoverable despite the overpayment being caused by official error?"

9.
In a letter dated 15 June 2005, a benefit officer on behalf of the local authority wrote impliedly opposing the appeal to the Commissioner. I have to say that, despite it now being over four years since the appeal on a point of law to the Commissioners was created in housing benefit and council tax cases, that response was inappropriate both in form and in content.

10.
It was inappropriate in form because it consisted simply of a letter to the officer in the Commissioners' office who had sent out my grant of leave with its directions. There was nothing by way of a separate written submission to the Commissioner as the independent judicial authority who is to decide the appeal. More importantly, the content of the letter was not appropriate because it did not seek to deal directly with the question of whether the appeal tribunal of 8 February 2005 had gone wrong in law in any of the ways suggested when I granted leave or in any other way. Instead, it stated the local authority's findings after "reconsidering" the claim for housing benefit. It was accepted that the claimant and MVS were jointly and severally liable for the rent charge, but asserted that "the eligible rent has been apportioned to 50% of the rent because they are joint tenants, under regulation 10(5) of the Housing Benefit (General) Regulations 1987". It was then submitted that, as the claimant had mentioned at the appeal tribunal hearing that MVS had been working, he knew that he had been working during their tenancy and therefore would have expected him to contribute towards the rent charge, so that when the claimant received the notification letter he would have realised that the calculation was incorrectly based. That is the kind of submission that might be made to a new appeal tribunal rehearing a case after remission by a Commissioner or to a Commissioner who is to substitute a decision on the facts, but it is premature when what is in issue is whether an appeal tribunal has made an error of law. It is no answer to submissions of law put forward for a claimant simply to restate the local authority's existing view of the evidence or to put forward some new view.

11.
Unfortunately, after Mr Thwaite's reply to the local authority's submission was received on 11 July 2005, by a mistake in the Commissioners' office the file was put away as if the case had been completed, instead of being referred to me. The mistake was not discovered until Mr Thwaite wrote on 12 October 2005 to enquire about the progress of the case.

12.
I have no doubt that the appeal tribunal erred in law. First, it needed, in the light of the specific submission by Mr Thwaite, to give a more detailed explanation of why the notification letter of 18 May 2004 could not reasonably have been interpreted as an accurate assessment on the information given to the local authority. This was not a case where the terms of the notification letter made it clear that some particular fact, such as a source of income or the presence of a person in the household, had been overlooked. The letter mentioned MVS, though putting him in the category of a non-dependant with no income. It seems to me within reasonable bounds for a person to think that the arcane and complex rules of entitlement to housing benefit might properly mean that in such circumstances the claimant could be entitled to housing benefit covering the full amount of the rent for the premises. As Mr Thwaite said, a person with expert knowledge of the scheme might well have realised that something had gone wrong, but a person with little knowledge of the scheme could reasonably think that the local authority, knowing the facts and being the experts, had got the result right.

13.
I would have reached that conclusion even if the claimant's liability for rent had been limited to £20.89. However, it is now accepted that the local authority's submission to the appeal tribunal, and the appeal tribunal itself, was mistaken in operating on that basis. Part of what the appeal tribunal regarded as indisputable as part of the claimant's knowledge was not correct. As joint tenants, the claimant and MVS were both liable for the rent of £41.78. If one of them did not make any payment, then the other would be liable for the full amount. No doubt, in the absence of any evidence about a different arrangement between them about how much each was to pay (eg on the basis of one of them having a bigger room or use of more facilities), it would have been proper for the local authority to have apportioned the gross rent under regulation 10(5) of the Housing Benefit Regulations so that the claimant's eligible rent under the scheme was £20.89. But in the absence of such a process (and there is no evidence of its actually having been carried out), the claimant's legal liability for rent was for £41.78. Thus, someone with an expert knowledge of landlord and tenant law as well as the housing benefit scheme could in fact have considered that the decision notified in the letter of 18 May 2004 was within the range of results that could reasonably have followed from the circumstances known to the local authority.

14.
For those reasons, I set aside the appeal tribunal's decision as erroneous in point of law. I do not then need to deal with the question of whether any overpayment incurred in the period before receipt of the notification letter of 18 May 2004 could be recoverable even if the local authority were otherwise right. I think that the point is probably not a good one in the circumstances of this case because the computer records suggest that housing benefit was not credited to the rent account until the week commencing 17 May 2004. By virtue of section 134(2) of the Social Security Administration Act 1992, a reduction in the amount to be paid by a claimant for rent is to be treated as a payment for the purposes of the housing benefit scheme. Thus the claimant did not receive any payment, or potential overpayment, before the week in which he received the notification of the decision awarding benefit.

15.
Neither Mr Thwaite for the claimant nor the local authority have expressly addressed the question of whether, if the appeal tribunal's decision were set aside, the case should be remitted to a new appeal tribunal for rehearing. My view of the law and the circumstances is clear enough that I find it expedient to give the decision on the appeal against the decision of 19 October 2004 rather than to remit the case for a rehearing.

16.
The appeal was in terms only against the overpayment recoverability decision of 19 October 2004. The decision revising the decision of 18 May 2004 on the ground of official error, giving rise to the overpayment of £700.60, was not challenged. There appears to be no other ground on which the decision of 18 May 2004 could be altered so as to be effective from 23 February 2004 as there was no ignorance of or mistake as to a material fact on 18 May 2004. However, in considering the overpayment recoverability decision, I must look at what the true official error was rather than what it was thought to be. It was not in wrongly concluding from the disclosed facts that the claimant was liable for rent of £41.78, rather than only £20.98. It was in wrongly failing to carry out the apportionment under regulation 10(5) of the Housing Benefit Regulations, so as to decide whether or not the claimant's eligible rent should be determined to be less than his full legal liability.

17.
The claimant plainly did not cause or materially contribute to that error. Thus, the circumstances fall within regulation 99(2) of the Housing Benefit Regulations unless the claimant could, at the time of receipt of the payment or of a notice relating to that payment, reasonably have been expected to realise that it was an overpayment. I have no doubt, on the findings of fact of the appeal tribunal with the correction of its view of the claimant's legal liability, that that condition is not met. As Commissioners have stressed several times, the condition is in terms of realising that there was an overpayment, not merely that there might be an overpayment or that there was something suspicious. In the light of what I have said in paragraphs 12 and 13 above, my conclusion is that when the claimant received the first payment in the week of 17 May 2004, when he received the notification letter of 18 May 2004 and when he received later payments down to 17 October 2004, he could not reasonably have been expected to realise that he was receiving an overpayment. Nothing that the local authority has said about the claimant's knowledge of MVS's working later in the period (as revealed in his somewhat vague evidence to the appeal tribunal) alters that conclusion. The question is whether the overpayment stemming from the admitted official error relating to the claimant's eligible rent in the decision of 18 May 2004 is recoverable. Any knowledge of work done by MVS is not relevant to that question.

18.
My decision giving effect to my conclusions is set out in paragraph 1 above.


(Signed)          J Mesher    


Commissioner

Date:  25 October 2005
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