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DECISION OF THE UPPER TRIBUNAL

ADMINISTRATIVE APPEALS CHAMBER
The claimant's appeal to the Upper Tribunal is disallowed. The decision of the Colchester appeal tribunal dated 5 November 2007 involved an error on a point of law, but I decline to set it aside for the reasons given below (Tribunals, Courts and Enforcement Act 2007, section 12(2)(a)).


REASONS FOR DECISION
1.
As from 3 November 2008, appeals which were pending before a Social Security Commissioner are to be dealt with by the Administrative Appeals Chamber of the new Upper Tribunal.

2.
When granting the claimant leave to appeal in this case, after having asked for a further written submission on his behalf, I directed an oral hearing unless Colchester Borough Council ("the local authority") made a submission supporting the appeal. It did not do so and the hearing proceeded on 10 October 2008. The claimant's appointee, Mr B, and the claimant's mother, Mrs N, attended and were represented by Clare Cunningham, a welfare rights officer of the local authority. She had also prepared a helpful written submission. The local authority was represented by Mrs Lynne McMorris, its Benefits Manager, and Ms Kirsty Panton of its legal services department. I thank all present for their assistance on some difficult issues and apologise for this decision being issued later than predicted at the hearing.

The issue and the relevant legislation
3.
The central issues of law in this case, apart from that of whether the appeal tribunal gave reasons that were adequate in the circumstances, are to do with the interpretation of regulation 9(1)(a) and (l) of the Housing Benefit Regulations 2006, deeming a person not to be liable to make payments in respect of a dwelling when the tenancy is not on a commercial basis (sub-paragraph (a)) and when the person's liability is to a trustee of a trust of which he is a beneficiary and the person cannot show that "the liability was not intended as a means of taking advantage of the housing benefit scheme" (sub-paragraph (e) with paragraph (3).

The factual background
4.
The basic facts as found by the appeal tribunal are not disputed, although I need to add a few corrections and some further detail:


"[The claimant] is a severely handicapped man whose mother created a settlement for him in 2001 which provided as Clause 3b that one of its powers would be to provide accommodation for him. In pursuit of that power the Settlement purchased [the claimant] a property to occupy but the claim for housing benefit was refused and this refusal was confirmed as correct by Mr Commissioner Henty in CH/663/2003. Subsequently the settlement sold the property [the claimant] occupied and his mother sold her [nearby] property. The proceeds were pooled and the present property was purchased with the assistance of a mortgage taken out in the mother's name. The property was divided into two units without the benefit of the necessary planning permission but is has still attracted its own Council Tax assessment although for Land Registry purposes the property remains a single unit.


The present property is registered in the mother's sole name and no mention is made of the settlement's interest in the property and the monies invested by the settlement in the property are not recorded in the Charges Register but by way of a Declaration of Trust made a few days before the new property was registered it was declared that the settlement and the mother held the new property as joint tenants in common. Therefore the property that [the claimant] currently occupies is also an asset of the settlement. There is no indication that the mortgage lender was made aware of this when an advance was being sought."

5.
The settlement of 30 April 2001 was made between Mrs N and another of her sons, Mr N. The deed recited her desire to provide for the claimant and other members of her family and her settlement of £100 on herself and Mr N as trustees. The beneficiaries were defined as the children and remoter issue and the nephews and nieces of Mrs N and the trust period as the lifetime of the claimant. The funds of the trust were to be held during the trust period on trust to apply the income for the benefit of any one or more beneficiaries to the exclusion of the others in such manner as in their absolute discretion the trustees thought fit. But in exercising that discretion the trustees were allowed to have regard to the claimant's needs during his lifetime and any services or benefits given to him, without being under any binding obligation to do so. There were also powers to acquire property for investment purposes (including property for the residence or use of any beneficiary) or to be used as a residence for the claimant alone or with any other person, without the trustees being required to insist on any payment. The were also many other usual powers and powers particularly directed to the claimant's needs. The trust period was the claimant's lifetime. On the expiry of the trust period, any capital and accumulated income left after funeral expenses was to be held for Mrs N's children or remoter issue in equal shares.

6.
In decision CH/663/2003, Mr Commissioner Henty said this about the grant to the claimant of a tenancy by the trustees at a rent that had been assessed as fair, after referring to some of the case law on "commercial basis":


"12. It seems to me that the circumstances of this case are not so dissimilar from the circumstances in [R v Sheffield Housing Benefit Review Board, ex parte Smith (1996) 28 HLR 36, a group of Jesus Fellowship cases]. Accordingly, I should hold that the same principles apply and the tribunal came to a conclusion with which I should not interfere.


It seems to me that ... the rent payable may have been a commercial rent in that it has been set as the fair rent, nevertheless the arrangement looked at as a whole is one which is essentially and strictly personal to, and set up for the sole reason of benefiting, the claimant and the claimant alone. It was not an arrangement which would be offered on the open market, or to anyone else other than the claimant. I am not saying that there was anything improper in it or that it was a device simply to obtain housing benefit ... To my mind, not only does the term `on a commercial basis' connote a financially justifiable relationship, but also, as important, some generality as to who may take the benefit, and not merely an arrangement exclusively, as in the circumstances of this case, set up for the particular benefit of a particular claimant. For instance, in such an expression as `in the commercial world', the identity of the client is generally irrelevant: the trader is usually only too happy to deal with anyone - the world at large - subject of course to the usual considerations of financial standing. I therefore conclude that the arrangement was not on a commercial basis."

7.
The declaration of trust referred to by the appeal tribunal was signed on 2 November 2006, the transfer of the new property to Mrs N taking place on 6 November 2006. It recited the purchase in her name of that property using the proceeds of sale of the properties previously owned by the trustees and by her and her intention to renovate the new property and divide it into two 

separate properties for herself and the claimant. It was recited that the property had been purchased in Mrs N's sole name because a mortgage could not be obtained in joint names with the trustees. She then declared that she held the new property on trust for herself and the settlement as tenants in common in equal shares absolutely. She undertook to procure that the appropriate restriction and other entries be entered in the Land Registry register.

8.
The proprietorship register and the charges register of the Land Registry recorded Mrs N's title absolute and a charge in favour of a building society. There was a restriction on the proprietorship register that no disposition was to be registered without the consent of the building society and also a restriction that no disposition by a sole proprietor was to be registered unless authorised by an order of the court. That is the standard form where the legal estate is held in trust for tenants in common. There is no obligation for beneficial interests, rather than legal interests, to be disclosed on the register, but restrictions alert potential purchasers that a purchase price should not be handed over to the sole proprietor alone.

9.
Mrs N signed a printed form of assured shorthold tenancy agreement with effect from 27 November 2006 both as landlord and on behalf of the claimant as tenant. In the space for entering the initial fixed period of the tenancy was written "ongoing". The claimant's round-the-clock one-to-one care was funded through Direct Payments.

The local authority's decision
10.
The decision that was in the end appealed to the appeal tribunal was that dated 12 April 2007, in response to the claim form signed by Mr B as appointee and received on 22 March 2007. The local authority is to be taken as having appointed Mr B under regulation 82(3) of the Housing Benefit Regulations 2006 to exercise the claimant's rights. That is to be implied from the adjudication on the claim, after having made enquiries to Mr B about his connections with the claimant and with Mrs B, although there is no reference to a formal appointment in the papers. The local authority had earlier declined to admit as valid a claim made on a form signed by Mrs N as appointee on 31 January 2007, because her appointment by the Secretary of State was only in relation to benefits within the scope of the Social Security (Claims and Payments) Regulations 1987 and the local authority was not prepared to appoint her under regulation 82(3) because it considered that there would be a conflict of interest between roles as appointee and as landlord. Both claims asked for backdating to 27 November 2006, the date of moving in. It was said that it had been a very busy time with building works and moving and that the claimant had had increased problems for a while.

11.
The local authority's notification letter dated 12 April 2007 stated that the claimant was not eligible because "the tenancy is considered to be contrived in order to claim benefit and on a non-commercial basis. At that point, the local authority did not know anything about the trust arrangements. It merely had the tenancy agreement, Mrs N's statement on the landlord's form that the length of the agreement was indefinite and her replies in a letter dated 13 February 2007 that the property let did not have separate utility connections, that it was suitable to be let to someone else, that if the claimant did not pay rent he would be evicted if necessary and that it housing benefit did not meet the whole rent he would try to meet the shortfall from benefits.

12.
Mr B appealed on behalf of the claimant. He referred to Mr Commissioner Henty's decision in CH/663/2003, but argued that overall the new tenancy had the characteristics of a commercial agreement, referring to decisions R(H) 1/03, CH/5125/2003 and CH/4845/2003. In relation to CH/663/2003, it was argued that it embodied an error of principle and that it conflicted with decisions like CH/296/2004 and CH/2899/2005 holding that no one factor is decisive in deciding commerciality. Ms Cunningham produced a detailed written submission, relying so far the law on commerciality was concerned particularly on what Mr Commissioner Jacobs had said in CH/296/2004. She submitted that the facts that Mrs N's sole motive as landlord was not profit and that the concern was for the claimant to have accommodation where he could receive the care and attention he needed did not make the arrangement non-commercial. Paragraph 50 was as follows:


"A supported arrangement by someone other than a relative would not cause the commerciality of such an arrangement to be questioned, e.g. Colchester Borough Council pays Housing Benefit of £101.84 per week to the tenants with learning disabilities who receive 24 hour care, 7 days a week, in properties run by Family Mosaic which is a registered social landlord."

12.
Following one hearing on 28 August 2007 at which Mrs N gave some evidence about the circumstances of the acquisition of the property, including the existence of the family settlement and the obtaining of the replacement mortgage, copies of documents mentioned above, among others were produced.

The appeal tribunal's decision
13.
The appeal tribunal disallowed the appeal. Mrs N had given evidence that she had unfettered access to the claimant's property and that she would never evict him. The statement of reasons incorporated in the decisions notice contained the following, after the findings of fact set out above:


"The tribunal's view is that despite [Mrs N] being recorded as the sole legal owner the beneficial interest of the settlement to a half interest means that the analysis of Mr Commissioner Henty still applies even though the mother to all the world appears to be the sole owner and landlord and that the agreement cannot be treated as commercial for Housing Benefit purposes and the appeal must fail on this ground alone.


Further the landlord mother when asked whether she would could envisage ever evicting [the claimant] answer was an unsurprising and emphatic no. This confirmed that the arrangement was a family device and that the letting was not in fact commercial despite its apparent terms and that it had been devised to take advantage of the Housing Benefit scheme. Unlike many devices the intent was honourable and understandable but it was still a device. There is a need to house [the claimant] and the funds may be lacking to do it in the manner desired but that alone cannot bring it within the Housing Benefit structure which requires the relationship of landlord and tenant to be at arms length to some degree. There is no arms length gap between this tenant and this landlord."

The appeal to the Upper Tribunal
14.
The claimant now appeals against that decision with my leave. The ground relied on in the application was that the appeal tribunal had given inadequate reasons, in that it did not explain what it meant by the analysis in CH/663/2003 or why it still applied and did not say anything about the submission that CH/296/2004 should be preferred to CH/663/2003. Before ruling on the application I gave Mr B the opportunity to make a submission on whether the circumstances fell within regulation 9(1)(l) of the Housing Benefit Regulations 2006 and whether the appeal tribunal had concluded that the liability was intended to be a means of taking advantage of the scheme. His reply was dated 24 June 2008. The gist was that the tenancy was granted to the claimant by Mrs N in her personal capacity, that the family settlement did not own the property but merely had a charge over it and that the circumstances did not fall within regulation 9(1)(e) or (3). There was reference to the commentary in the 20th (2007/2008) edition of CPAG's Housing Benefit and Council Tax Benefit Legislation about the proper construction of "trustee" in regulation 9(1)(e). When I granted leave to appeal, on the grounds originally put forward, I immediately directed an oral hearing.

15.
I shall not go through all the submissions made at the oral hearing, but explain directly why I have, after a lot of thought, concluded that the appeal tribunal's decision should not be set aside. I gain no satisfaction from that result. Neither, I suspect, did the appeal tribunal. However, tribunals cannot on their own solve the real and difficult problems of how accommodation can be provided for people as disabled as the claimant in this case which provides the maximum of independence and dignity without cutting them off from the family that rightly and properly wishes to have a close involvement with their well-being. We can only work in these cases with the state of the housing benefit legislation as it is. That legislation seems very ill-suited to producing humane outcomes in these cases.

16.
I agree that the appeal tribunal gave inadequate reasons for its conclusion that the analysis in CH/663/2003 applied. I think that what must have been intended was the finding that the arrangement was one unique to the claimant, although arguably that should have been spelled out more clearly. But even if that were regarded as necessarily implied, the appeal tribunal said nothing about what had been said by Mr Commissioner Jacobs in CH/296/2004 about the "unique tenant" argument or what had been said in that and other cases about the necessity to examine all relevant factors where the tenancy is between family members. The specific contention on behalf of the claimant that the approach in law of CH/663/2003 had been overtaken by other decisions, needed to be dealt with expressly in the statement of reasons, but was not.

17.
However, that was not the sole basis of the appeal tribunal's decision. There was also reference to Mrs N's evidence that she would never evict the claimant and to the lack of an arm's length relationship between tenant and landlord. That latter reference was itself rather obscure, but I think that it must have encompassed at least the circumstance that Mrs N signed the tenancy agreement as landlord and also on behalf of the claimant. It was part of the local authority's submissions at the oral hearing that that was so and was a strong indication against the arrangement being on a commercial basis. The local authority's primary submission was that the appeal tribunal had in all the circumstances made it sufficiently clear to Mr B and Mrs N why the claimant's appeal had been successful. I do not accept that. The statement of reasons was too cryptic for that. Too much was left to be read between the lines and there was no weighing up of the factors pointing either way.

18.
The local authority also submitted that, if that primary submission were rejected, on the evidence before the appeal tribunal only one result was possible in law on regulation 9(1)(a), so that the case should not be remitted to a new appeal tribunal. I would not go that far, but I do not see any realistic prospect of further evidence emerging. I have had the benefit of seeing and hearing (albeit briefly) from Mrs N and Mr B at an oral hearing. I am in as good a position to take a view of the evidence as a new tribunal consisting of a single person. As appears from my decision set out on the first page, I have concluded that in the circumstances the proper outcome is to exercise the new power given in section 12(2)(a) of the Tribunals, Courts and Enforcement Act 2007 not to set aside the decision of the appeal tribunal of 5 November 2007 although it involved errors on a point of law.

19.
In my judgment, the weight of the relevant factors points strongly against the arrangement being on a commercial basis.

20.
The existence of the family settlement forms an essential background. I have no doubt that the beneficial interest in the whole of the property bought on 26 November 2006 was held by Mrs N as to one-half and the trustees of the settlement (Mrs N and her son) as to one-half as tenants in common. There is nothing at all suspicious about the proprietorship register of the Land Registry showing only Mrs N's legal interest, not the beneficial interests. As tenants in common, Mrs N and the trustees would all have the right to possession of the whole property, even after its partition. Although the tenancy agreement was made in Mrs N's name only, I do not see how in reality she could separate any personal role from her position as trustee in granting the tenancy. Putting things perhaps rather crudely, if what Mrs N was saying was that there had in practical terms been a division of the property and she was letting the claimant her half, what was she doing living in the trustees' half without apparently paying any rent (although liable for the mortgage repayment)? In practical terms the claimant was living either in the trustees' half or in property in which the trustees were entitled to a half-share of the income.

21.
Then the claimant was a unique tenant in a rather special sense. Although the family settlement was set up as a discretionary trust that did not require the trustees to benefit the claimant at all, he was picked out in many provisions for the creation of special powers and appears to have been the only one of the defined class of beneficiaries who was at the time in need of any special provision or assistance. The trustees only had power to acquire property, unless it was for investment purposes, if it was to be used as a residence for the claimant. Although the acquisition of the new property could be regarded as an investment in so far as at the time any property might have been expected to appreciate in value as a capital asset, it is hard to avoid the conclusion that the trustees' contribution to the purchase price was to be regarded as an exercise of a power to acquire property for the claimant's use as a residence.

22.
It may have been something like that that Mr Commissioner Henty was getting at in CH/663/2003 when he talked about the arrangement at that time being essentially personal to the claimant. If so, it could have borne some spelling out, as, with respect to the learned Commissioner, it seems to me that the circumstances were quite a long way away from those of the Smith case. I accept the force and effect of decisions such as CH/296/2004 and CH/1097/2004, relied on before the appeal tribunal, in showing that CH/663/2003 should not be read as having laid some rigid "unique tenant" rule.

23.
The second factor pointing in the same direction was Mrs N's answer to the chairman's question on 5 November 2007 that she would never evict the claimant. The appeal was entitled to accept that plain response as the truth and as negating the effect of evidence of Mrs N having contacted the local authority's housing advice team about the terms on which an assured shorthold tenancy could be terminated and the tenant evicted. There must also be some question, in so far as any decision to take action to terminate the claimant's tenancy would in part be that of the trustees of the family settlement, of the circumstances in which they could properly take such a decision. It is probable that no one factor is ever going to accepted as conclusive, but these circumstances are in my view strong indications.

24.
Third, there is what the appeal tribunal described as the absence of any arm's length gap between the landlord and the tenant. This is illustrated by the tenancy agreement. Since an assured shorthold tenancy, as I understand it, no longer has to start with a term of a fixed period, there is nothing untoward in the initial term being described on an out-of-date printed form as "ongoing". A monthly periodic tenancy was plainly created. But it is notable, apart from the deletion of any requirement for a deposit, that Mrs N signed for the claimant as tenant and as landlord. That no doubt reflected the reality, that Mrs N had to take necessary decisions on the claimant's behalf, the Court of Protection apparently having declined to act as the claimant had no assets. But it does mean that many of the tenant's obligations under the agreement, including that of paying the contractual rent of £550 per month, were in practice empty. It would be Mrs N who decided whether those obligations were to be kept. Thus, in many cases it would be relevant that a claimant was able to pay a lesser amount than the contractual rent out of benefits or other income and arguable that a commercial landlord might well be prepared to accept such a payment, either pending the resolution of a housing benefit claim or otherwise. Here, payments of £450 per month were made out of the account into which the claimant's DLA and possibly other benefits were paid. But that account was controlled by Mrs N. It was a nominee account in her name as trustee for the claimant. So she was controlling how much rent was paid to her as landlord. I am not saying that that was in any way improper, merely that it indicates something other than a commercial arrangement.

25.
I accept that, as submitted to the appeal tribunal by Ms Cunningham, a motive other than profit and a concern that the claimant had accommodation where he could receive the necessary care and attention did not make the arrangement non-commercial. I also accept that the local authority might have had to accept a similar housing benefit expenditure for a claimants with extensive needs in accommodation let by social landlords. But in my judgment those factors are outweighed by those identified above. It is not the mere fact that the relationship between Mrs N and the claimant is that of mother and son that takes the case out of the commercial category. It is possible for the arrangement between such family members, even where the tenant is not capable of managing his affairs (so that the contract is voidable, but not void), to be on a commercial basis. It is the particular nature of the arrangements in the present case, especially the background of the family settlement, which impel me to the conclusion that the arrangement was not on a commercial basis.

26.
Since the reasons given above seem to me to constitute a spelling out of the brief indications in the appeal tribunal's statement of reasons, having taken account of the case-law ignored in that statement, the proper consequence is not to set its decision aside despite the error of law in the inadequacy of reasons.

27.
Accordingly, I do not need to reach a definite conclusion on whether the appeal tribunal's decision could have been supported either under regulation 9(1)(l) of the Housing Benefit Regulations 2006 or under regulation 9(1)(e) in combination with regulation 9(3), on the basis of its conclusion that the arrangement had been devised to take advantage of the housing benefit scheme.

28.
I merely make these very preliminary and provisional observations on whether the claimant fell within the terms of regulation 9(1)(e) as a beneficiary of a trust who had a liability to make payments to a trustee of that trust. It seems to me that the claimant would count as a beneficiary of the family settlement. Although the possible objects of an exercise of an absolute discretion might not fall within that category, the claimant was put into a particular and special position as compared with Mrs N's other children and remoter issue and had benefited from the exercise by the trustees of powers under the settlement. For the reasons given above, I also think that his liability for rent under the tenancy agreement incorporated a liability towards the trustees of the family settlement. In other cases it may have to be decided whether any beneficiary of a trust is caught by regulation 9(1)(e). For instance, a member of an occupational pension scheme who rented premises on entirely commercial terms that happened to be within the investment portfolio of the scheme would on the face of it be caught. It may be that, to avoid too wide a scope, "beneficiary" would have to be restricted to someone who had some rights of occupation under the terms of the trust (compare Frish v Barclays Bank Ltd [1955] 2 QB 541). But if, and it is still if, some such rule is right, the claimant would come within it. The specific provisions of the family settlement about the acquisition of property for the claimant's residence would be enough to have that effect.


(Signed on original):  J Mesher 

Judge of the Upper Tribunal      


Date:           17 December 2008




CH/1096/2008


