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     1.      The decision of the Norwich Appeal Tribunal consisting of the chairman Mr J Rosser sitting alone on 31 August 2004 was in my judgment entirely correct on the main issue of principle in the case.  That concerned whether an unbanked cheque received by the claimant from a life insurance policy on her late husband had to be treated as capital available to her even though she was holding on to it while negotiating with the bank for it to accept the money in satisfaction of a larger amount the two of them owed on a joint loan account, and the chairman rightly held that as a matter of law it did.  

     2.      However because there are some differences in the dates between those accepted by the tribunal on the evidence and those given in the original Council decisions of 13 February 2004 which were under appeal, I will formally allow the appeal against the tribunal decision which in terms was simply to confirm those of the Council, and for clarity substitute the decision I am satisfied ought to have been given on the basis of the tribunal's own findings and the material before it.  This is as follows:

(1)  the claimant is to be treated as having had the sum of £8,000 capital available to her but only for the period from 27 March 2003 to 22 September 2003, that is from five working days after she received the cheque until the life insurance money was actually paid over to the bank under the satisfaction agreement; 

(2)  from 22 September 2003 onwards neither the cheque nor any part of the life insurance proceeds fall to be treated as actual or notional capital belonging to the claimant at all, as it had all been paid over in agreed final satisfaction of the loan (even though the bank appears not to have completed its bookkeeping and actually closed the relevant accounts until a later date);

(3)  as quite rightly conceded by the Council there is no question of the claimant being treated as continuing to have capital from 22 September 2003 on the ground of having “deprived” herself of the money for the purpose of obtaining benefit;

(4)  the case is accordingly remitted to the Council for the amounts of housing and council tax benefit properly due to the claimant for the relevant periods from 17 February 2003 onwards to be recalculated on the above basis, and for fresh decisions to be reached on the net amount of any benefit overpaid and the extent, if any, to which this is (a) legally recoverable and (b) actually to be recovered from her in her particular circumstances: (a) being a matter of law on which there will be a separate right of appeal, and (b) a matter for the discretion of the Council.  

     3.      The claimant is a widowed lady now aged 61 who since January 2003 has been left with only a small amount of savings of her own, and an income consisting only of disability benefits.  She lives in rented council accommodation and this case concerns how her means ought to have been assessed for the purposes of the housing benefit and council tax benefit claims she made on 14 January 2003, only a few days after her late husband died.  As recorded in the tribunal chairman’s admirably clear and well set out statement of reasons at pages 180-181 the facts are not in dispute and so far as now material they were summarised by him as follows:

“[The claimant] was widowed in January 2003.  At the time of her late husband’s death they had an outstanding loan [owed] to the National Westminster Bank of £12,072.77.  The only relevant asset was that she had a life insurance policy which was due to pay £8,000 to her on her husband’s death.

It is accepted that she came into possession of this cheque on 20 March 2003.

In the meantime she had sought the assistance of a Welfare Rights organisation in relation to this debt, which was well in excess of the capital she was to receive, and she had no other funds.  The organisation Norfolk Money Advice entered into negotiation [on her] behalf with the National Westminster Bank.  Whilst these negotiations continued [she] did not cash the cheque but held on to it.  An agreement was reached finally on her behalf that the bank would accept £8,000 in full and final settlement and she sent the cheque to them on 22 September 2003.  For some reason, which is not understood by her and her representative, this was credited to her bank account on 22 September 2003 and the money was then left on her account and not transferred to the loan account until 31 December 2003.  

I further ascertained in evidence that the loan was taken out over a period of ten years, about two years before her husband’s death, and there was no provision that the capital was repayable on his death.  [Her] ongoing liability therefore was only to meet the interest payments on the loan….

... There were of course excellent reasons for her to try and arrange a compromise with the bank which was successfully achieved.  Her actions were entirely prudent.  However, there was no obligation on her to pay off any of the capital…

Further the £8,000…was entirely un-fettered, it was hers to do with whatever she wished.  It could, for example, have been paid into a separate savings account and earned interest while the negotiations were proceeding.”

     4.      In those circumstances the chairman held that he was bound to conclude the £8,000 cheque represented capital available to the claimant from the moment she could have obtained the money (regulation 43(2) Housing Benefit (General) Regulations 1987 SI No 1971).  He rejected suggestions from the “able and experienced” representative who appeared for her at the hearing (who has indeed done an excellent job throughout the case on her behalf) that this capital could be disregarded by extension of the principle in R(IS) 5/99 Leeves v Chief Adjudication Officer, where the Court of Appeal held the outstanding portion of an education grant which a former student was under an immediate obligation to repay was not to be taken into account as his income for means-tested benefit purposes.  The tribunal chairman held that did not apply in the present case, because the claimant was under no immediate obligation to repay the capital on the joint loan account and there was no link between it and the £8,000 life insurance policy requiring the money to be used for that purpose.  Consequently the basic principle laid down by the Tribunal of Commissioners in R(SB) 2/83 had to apply: the amount of free capital in fact available to the claimant could not be ignored or reduced by set-off because of the presence of other debts.  Nevertheless he recorded that he found the effects of the regulations severe and unfortunate for the claimant, and while confirming the decision of the Council gave the claimant leave to appeal further so that the effect of R(SB) 2/83 might be reconsidered at Commissioner level.

     5.      In my judgment, despite the arguments put forward by the claimant’s representative based on Leeves, the chairman was right to reject the analogy and the answer given in the Council's submission dated 1 June 2005 at pages 197-200 is correct. The outstanding loan in the present case was not contractually linked in any way to the payment of £8,000 which the claimant received, and there can be no set-off.  The case is unlike Leeves where the question was how to treat the immediately repayable part of a student grant for the period after a course had been abandoned, and there was a clear link between the payment of the original grant over a set period, and the invoice making the remaining balance for the “unused” part of that period immediately repayable.  On those facts it became quite artificial to treat the claimant as still continuing to have that amount as “income” over a period when he was no longer even a student at all.  

     6.      As has been consistently held by the Commissioners over many years, the capital assets actually possessed by or available to a claimant for means-testing purposes are required to be assessed without making any set-off or reduction for the fact that a claimant may also have separate liabilities.  If an asset is actually available to be used for weekly living expenses or other purposes for which means-tested benefits are claimed, a claimant is not entitled to have them left out of account merely by pointing to other purposes for which it might be advantageous to him to use the money instead: such as the payment of creditors who are not immediately pressing, and do not actually have to be paid, or have any form of charge or hypothecation over the asset in question so as to give them a prior claim to it.  

     7.      That principle as reaffirmed by the Tribunal of Commissioners in R(SB) 2/83 remains in my judgment good law, and the only possible interpretation of the regulations which require a claimant’s available capital to be brought into account for housing benefit purposes as for other means-tested benefits.  Despite the arguments put forward and the chairman’s obvious sympathy for this particular claimant there is in my judgment no reason that can justify my departing from the established principle even though this is a hard case.  The claimant has of course saved a considerable amount of money from the deal negotiated with the bank on her behalf during the period she was holding on to the capital, and as already indicated the period for which it has to be taken into account is in any case limited to 27 March to 22 September 2003, so the amount of benefit mistakenly overpaid will be less than that originally calculated by the Council.

     8.      The appeal is thus formally allowed and my decision substituted in the terms set out above.

(Signed)

P L Howell

Commissioner

3 November 2005
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