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DECISION OF THE DEPUTY SOCIAL SECURITY COMMISSIONER

1. The claimant’s appeal against the decision of the tribunal dated 15th November 2006, made with leave of the tribunal chairman, succeeds.  For the reasons given at paragraph 11 above the tribunal’s decision is wrong in law and I set it aside.  As I can do so without making further findings of fact, I give the decision which the tribunal should have given which is that:

(1) £8,155.03 of overpaid housing benefit (‘HB’) is recoverable from the claimant in respect of the period from 2nd  August 2004 to 30th October 2005;

(2) £1,224.28 of overpaid council tax benefit (‘CTB’) is recoverable from him in respect of the period 2nd August 2004 to 30th April 2006; and

(3) the claimant was not entitled to either HB or CTB for the period from 11th June 2006 to 6th August 2006.

2. The claimant was overpaid HB and CTB from 20th May 2002 until 11th June 2006 as during that period he had capital in excess of the prescribed limit for claiming those benefits.  He accepted that the amount of any overpayment was recoverable from him however he disputed the method which had been employed by the local authority to calculate the overpayment and he appealed to the tribunal on the ground that the local authority’s calculation was incorrect.

3. The local authority had refused to make an award of HB and CTB for the period from 11th June 2006 to 6th August 2006 on the grounds that the claimant had capital in excess of the prescribed limit of £16,000.  The claimant appealed to the tribunal on the ground that the reason his capital remained in excess of the limit during that period was the delay by the local authority in preparing and delivering invoices for the amount recoverable from him.  Once he had received and paid the invoices his capital reduced so as to give him entitlement to benefit.

4. On 15th November 2006 the tribunal dismissed the claimant’s appeal.  The claimant attended the hearing and was represented.

Calculation of Overpayment 

5. Regulation 103 Housing Benefit (General) Regulations 1987
 provided as follows (italics supplied):

‘Diminution of capital

1) Where in the case of a recoverable overpayment, in consequence of a misrepresentation or failure to disclose a material fact (in either case whether fraudulent or otherwise) as to a person's capital, …

…, the overpayment was in respect of a period ("the overpayment period") of more than 13 benefit weeks, the relevant authority shall, for the purpose only of calculating the amount of that overpayment - 

(a) at the end of the first 13 benefit weeks of the overpayment period, treat the amount of that capital as having been reduced by the amount of housing benefit overpaid during those 13 weeks;

(b) at the end of each subsequent period of 13 benefit weeks, if any, of the overpayment period, treat the amount of that capital as having been further reduced by the amount of housing benefit overpaid during the immediately preceding 13 benefit weeks.’

2) Capital shall not be treated as reduced over any period other than 13 benefit weeks or in any circumstances other than those for which paragraph (1) provides.’

6. Regulation 89 Council Tax Benefit Regulations 1992
 dealt with the calculation of recoverable overpayments for CTB purposes and was in similar terms.

7. The claimant and the local authority agree that, in accordance with decision of the Commissioner in CIS/5825/99, the figure for capital to be taken at the end of each period after the first is the claimant’s actual capital at that time (and not the actual capital at the end of the first period).  The actual capital at the end of each 13 week period to which the diminishing capital rules in regulation 103 were to be applied was agreed as follows:

	13 week period:
	Actual capital at end of period

	02.08.04 to 31.10.04
	£28,814.23

	01.11.04 to 30.01.05
	£27,945.26

	31.01.05 to 01.05.05
	£28,924.61

	02.05.05 to 31.07.05
	£27,890.86

	01.08.05 to 30.10.05
	£24,870.32

	31.10.05 to 29.01.06
	£22,975.02

	30.01.06 to 30.04.06
	£22,377.61


8. In applying regulation 103 (and its CTB equivalent, regulation 89) the local authority took the actual capital at the end of each period and deducted from it the amount of the HB (or CTB) overpaid in that period.  I shall refer to this method of calculation as ‘Method One’.  

9. The claimant’s view was that in applying the diminishing capital rule the actual capital at the end of each 13 week period after the first was to be reduced by the amount of HB (or CTB) overpaid in the previous period or periods and then further reduced by the amount of the overpayment in the period under consideration (‘Method Two).  The effect of Method Two is to give a cumulative reduction in each period after the first.  Method Two is reflected in the guidance issued by the Department of Work and Pensions
.  The claimant’s calculations of the overpayment of HB, on the basis of Method Two, are set out at page 307 of the bundle before me (as an enclosure to a letter from the claimant’s representative dated 18th December 2006 requesting leave to appeal to a Commissioner).

10. The HB and CTB calculations were carried out by the local authority in isolation from each other so that the capital for HB purposes was not treated as diminished by overpaid CTB and vice versa.  The local authority’s calculations are set out at page 176 of the bundle before me (in a letter dated 19th July 2006 from the local authority to the claimant).  The claimant took the view that in calculating overpaid HB (irrespective of whether Method One or Method Two was used), the relevant capital should be reduced by the sum of the HB and CTB overpaid in that period (and that the same should apply in calculating overpaid CTB).  The claimant’s grounds for this were that:

‘…it is nonsensical to treat the two overpayments as separately affecting [the claimant’s] capital as it assumes that he has two separate amounts of capital of the same amount at the same time, which of course he does not.’

11. Method One or Method Two?

The tribunal decided that Method One was correct on the grounds that Method One accorded with the method for calculating the amount of a recoverable overpayment set out in the relevant regulations.  I disagree with the tribunal’s conclusion for the following reasons:

(1) Method One ignores the words ‘further reduced’ in regulation 103 and 89 when dealing with periods after the first.  The regulations require that the actual capital at the end of the subsequent period be ‘further reduced’ by the benefit overpaid in that period.  If Method One is correct (and the reductions are not cumulative) the word ‘further’ is superfluous.  Method One therefore does not correctly reflect the wording of the regulations.

(2) If Method One were correct the result would not be in accordance with the intention behind the diminishing capital rule which is to put the claimant in the same position as if he had not received the overpaid HB or CTB and had used his own resources to pay his housing costs.  Under Method One, the HB or CTB overpaid in earlier periods would be reflected in the ‘closing capital balance’ for later periods from which the amount of the overpayment in that period was to be deducted and this would not put the claimant in the same position as if he had expended that amount in the earlier period.

The tribunal should have applied Method Two.  In applying the provisions of regulations 103 and 89 incorrectly the tribunal made an error of law.

12. Does the diminishing capital rule apply to each of HB and CTB separately?
The tribunal rejected the claimant’s argument that the diminishing capital rule should not be applied separately to HB and CTB on the grounds that each benefit had its own regulations.  Although I have some sympathy with the claimant in his view that the result is otherwise unfair, it seems to me that the regulations simply do not permit the HB and CTB calculations to be combined in the way he seeks.  The steps in the recoverable overpayment calculation are set out in each of regulations 103 and 89 and each concludes with the words:

‘Capital shall not be treated as reduced … in any circumstances other than those for which paragraph (1) provides.’

In this respect the tribunal’s decision was therefore correct.

13. Applying the provisions of regulation 103 using Method Two gives the following results:

	13 week period:
	Actual capital at end of period
	HB overpaid in period
	HB overpaid in earlier periods
	Actual capital reduced by cumulative overpaid HB

	02.08.04-31.10.04
	£28,814.23
	£1,707.55
	Nil
	£27,106.68

	01.11.04-0.01.05
	£27,945.26
	£1,795.04
	£1,707.55
	£24,442.67

	31.01.05-01.05.05
	£28,924.61
	£1795.04
	£3,502.59
	£23,626.98

	02.05.05-31.07.05
	£27,890.86
	£1,795.04
	£5,297.63
	£20,798.119

	01.08.05-30.10.05
	£24,870.32
	£1,062.36
	£7,092.67
	£16,715.29

	31.10.05-29.01.06
	£22,975.02
	£1062.36
	£8,155.03
	£13,757.63

	30.01.06-30.04.06
	£22,377.61
	£1061.60
	£9,217.39
	£12,098.62


These calculations agree with those of the claimant (referred to at paragraph 9 above) and show that the claimant’s capital fell below the allowable capital threshold by 29th January 2006 with the result that the HB overpaid in the final two 13 week periods is not recoverable.

14. Applying the provisions of regulation 89 using Method Two to figures extracted from the local authority’s calculations (referred to at paragraph 10 above) gives the following results:

	13 week period:
	Actual capital at end of period
	CTB overpaid in period
	CTB overpaid in earlier periods
	Actual capital reduced by cumulative overpaid CTB

	02.08.04-31.10.04
	£28,814.23
	£199.03
	Nil
	£28,615.20

	01.11.04-0.01.05
	£27,945.26
	£199.03
	£199.03
	£27,547.20

	31.01.05-01.05.05
	£28,924.61
	£201.83
	£398.06
	£28,324.72

	02.05.05-31.07.05
	£27,890.86
	£208.13
	£599.89
	£27,082.84

	01.08.05-30.10.05
	£24,870.32
	£208.13
	£808.02
	£23,854.17

	31.10.05-29.01.06
	£22,975.02
	£208.13
	£1,016.15
	£21,750.74

	30.01.06-30.04.06
	£22,377.61
	£167.06
	£1,224.28
	£20,986.27


The capital does not fall below the allowable capital threshold during the period, therefore the overpaid CTB of £1,224.28 is recoverable in full.

The claim for the period from 11th June to 6th August 2006

15. The tribunal rejected the claimant’s appeal against the local authority’s failure to award HB and CTB for the period from 11th June to 6th August 2006 on the grounds that until 7th August the claimant had capital in excess of the amount allowed and the regulations did not allow the local authority’s delay to be taken into account in deciding benefit entitlement.  I agree with the tribunal’s decision on this point.


(signed on the original)


A. L Humphrey



Deputy Commissioner

23rd May 2007






� Consolidated in identical terms as regulation 103 of the Housing Benefit Regulations 2006 with effect from 6th March 2006


� Consolidated in identical terms as regulation 88 of the Council Tax Benefit Regulations 2006 with effect from 6th March 2006


� See DWP Resource Centre at � HYPERLINK "http://www.dwp.gov.uk/housingbenefit/training" ��www.dwp.gov.uk/housingbenefit/training� at Module 3
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