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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. This appeal is brought with the leave of a district chairman from a decision of the Fox Court Appeal tribunal given on 3 November 2004 that the claimant was not entitled to either component of disability living allowance from 11 February 2004.  For the reasons given below, the appeal is allowed.  I set aside the decision of the tribunal and I remit the case to a new tribunal for determination in accordance with the directions given below.

2. I held an oral hearing on 14 June 2005 at which the claimant was represented by Mr. Paul Sweeting of lasa and the secretary of state was represented by Mrs. Lee Dianda.  I am indebted to both for their help.  The secretary of state had previously contended that, while there were defects in the reasoning of the tribunal such that the decision ought to be set aside, I ought to substitute my own decision to the same effect as that of the tribunal.  A few days before the oral hearing, however, in the light of the written submissions made on behalf of the claimant, the secretary of state indicated that it was now accepted, in my judgment correctly, that the matter required further investigation and should be remitted to a differently constituted tribunal for re-hearing.  In those circumstances the oral hearing was directed solely to the directions that ought to be given to the new tribunal.

3. The claimant, who is Iraqi, was born in 1967.  He came to the UK in 1999 after being imprisoned in Iraq for four years.  Since his imprisonment, it is his case that he has suffered from obsessive compulsive disorder and other symptoms of post traumatic stress, in particular paranoia, anxiety, panic attacks and depression as a result of his experiences in prison in Iraq.  In 2003 he had been admitted to a psychiatric hospital with depression and he continued to attend a refugee support service for counselling.  This would seem to have followed the death of his mother, to whom he had been very close and whose carer he is stated to have been (file, p.69), although I am unclear whether his mother died in 2000 (p.65) or 2003 (p.69).  In addition it is said that his mother assisted him with his obsessive compulsive disorder.  This took the form of an obsession with cleanliness which led to him washing his hands, his clothes, his other possessions and his flat many times a day.  While she was alive, the claimant has stated that his mother was able to help him to regulate to an extent his obsessive behaviour by talking to him and offering reassurance to help him deal with his distress and anxiety.

4. Mr. Sweeting also represented the claimant at the tribunal hearing.  His written submissions for that hearing include submissions that the claimant is obsessive about his personal hygiene, that he washes his hands up to 50 times a day and changes his clothes 2 to 3 times daily.  He is also said to become easily distressed at commonplace things.  He submitted that the claimant reasonably needed attention in connection with his obsessive cleaning rituals and that that attention was attention for the purpose of the middle rate of the care component.  He also submitted that although the claimant could cook, the claimant’s compulsions around hygiene, cleaning and organisation meant that the process took hours, with the result that the claimant could not prepare a meal within a reasonable time.

5. Neither of these submissions is dealt with at all in the statement of facts and reasons for the tribunal’s decision.  Indeed there is no reference there at all to the claimant’s alleged obsessive compulsive disorder or to the expert evidence as to this given by Dr. Majed.  Further, the only reference to the ability or otherwise of the claimant to prepare a cooked main meal for himself is a finding that on a typical day the claimant would prepare lunch for himself, “for example pasta”.  This is a clear error of law on the part of the tribunal.  No reasons are given for rejecting the submissions of the claimant’s representative.  

6. I therefore agree with both the claimant and the secretary of state that the tribunal erred in law in that the reasons for its decision were wholly inadequate, and I set aside the decision.  It does not appear to me to be expedient for me to substitute my own decision even if I were to hear evidence from the claimant, which I have decided not to do.  It appears to me that, on the facts of this case, the extent and effects of the claimant’s mental problems ought to be properly investigated and adjudicated upon by a tribunal which includes a doctor, preferably with experience of such problems, and a person with a disability qualification.

7. While it open to the claimant to make such contentions as he thinks fit to the tribunal, on the evidence before me the claimant is not so severely disabled that he cannot take advantage of walking out of doors without guidance or supervision from another person most of the time.  Indeed all the evidence before me is that the claimant does walk out of doors and has no problem with unfamiliar routes.  He states that on occasions he walks in an unusual way, but there is no suggestion that this prevents him or unduly delays him from reaching his goal in a reasonable time or in any way causes any serious problem with his walking.  He is also said to have occasional panic attacks, but again these do not seem to have impeded him most of the time from using unfamiliar routes.  

8. The claimant also no longer contends that he is entitled to any award in respect of night time care.

9. In relation to day time care needs, the tribunal will first need to make findings as to the mental problems suffered by the claimant and their effect on his ability to self care or cook.  The principal issue here is the extent to which the tribunal accepts the evidence of the claimant himself as to the extent to which he suffers from compulsive obsessive disorder and its effects on his behaviour, bearing in mind, in addition to his evidence, the medical evidence before it.  This includes reference by a consultant psychiatrist to depression, anxiety, obsessive compulsive behaviour and post-traumatic symptoms as well as, at one stage, suicidal ideas.  The GP also refers to depressive disorder and to obsessive compulsive disorder, but considered that his self caring ability was normal.  Neither of them refers at all to the form which the obsessive compulsive disorder diagnosed by them actually took.

10. Dr. Majed, who is described as a bilingual counsellor and deputy manager of the Central and North West London Mental Health NHS Trust, goes into more detail, and does to some extent support the claimant’s account, but is still somewhat lacking in detail as to the degree to which the obsessive compulsive disorder manifests itself.  

11. It may be that further evidence from somebody, whether medical or not, in daily contact with the claimant as to the extent of his problems as they manifested themselves in daily life at the relevant time in the first few months of 2004, would assist the new tribunal.  It would, I believe, also assist the tribunal to have some evidence as to the nature and utility of the attention which it is said that the claimant reasonably needs.  The only real evidence at present is evidence that the claimant was better when his mother was alive and able to re-assure him.  It may be that similar re-assurance and other help could be obtained from some other source, and it may be that a tribunal could infer this from the evidence already available, but it is also possible that the tribunal could be left unclear on the evidence presently available whether there was any daily attention which might be given to the claimant from somebody other than his mother which would help him.

12. The respect in which the claimant is said to need attention is principally in relation to his obsessive compulsive disorder.  This is said to lead to his washing his hands up to 50 times a day, and to need to repeatedly change and clean his clothes and to clean his flat and its contents.  It is also said to prolong his attempts to cook a main meal for himself to such an extent that it can be said that he is unable to do so.  

13. The tribunal will also need to consider whether help which it finds that the claimant reasonably needs is attention in connection with his bodily functions.  The help which it is said that the claimant needs is encouragement to desist from his obsessive compulsive behaviour.  Mr. Sweeting has referred to me to a number of commissioners’ decisions which he contends are of assistance to his case.  In CDLA/2717/2002 the claimant was a 23 year old man who obsessively washed his hands and was concerned about cleanliness after toileting.  At paragraph 9 of this decision, Commissioner Mesher found the attention provided by the claimant’s mother was directed to enabling him to complete the bodily function in question.  If the checking was not carried out the claimant might either feel compelled to repeat the action concerned (eg, washing the hands) or cause such problems that the claimant would not be able to move on to any other activity or would become agitated or distressed.  In paragraph 14 of the decision, the commissioner went on to find that the case turned, in relation to the question of attention in connection with bodily functions, on disablement from the effects of obsessive compulsive disorder.  In paragraph 15 the commissioner further found that, as a result of this disablement, the claimant reasonably required the attention given to him by his mother because he would become agitated or distressed if the checking was not carried out or would be unable to move on to some other activity.

14. In CDLA/1148/1997, Commissioner Goodman was considering the case of a lady who had chronic anxiety and panic attacks, agoraphobia, and long term mental health difficulties.  These led at times to a form of paralysis in that she was afraid to move or even get out of bed.  The commissioner quoted a passage from the judgment of Lord Woolf in Mallinson at [1994] 2 All E.R. at p.306 that “a severe case of mental disability may well require attention with a wide range of independent bodily functions as opposed to primarily one function.”  He went on to quote Lord Slynn in Cockburn at [1997] 3 All E.R. p.858, where he said that “the brain’s ‘instructions’ to the limbs or other parts of the body to act or refrain from acting are all as much bodily functions as the movement of the limbs and the actions of the digestive or excretory organs”.  The commissioner concluded that in the case before him assistance to the claimant to lead a normal life, including exercising her arms and legs, was attention in connection with her bodily functions.

15. Mr. Sweeting has contended that the situation in this case where the claimant reasonably required attention because he could not otherwise stop himself from his compulsive repetition of activities was similar to that in CDLA/1148/1997.  In my judgment, there is force in these submissions.  If the claimant is able to show that because of his obsessive compulsive disorder (or indeed any other form of mental disablement) he engages in physical activity or inactivity in circumstances in which it is reasonable for him to receive attention from another person to induce him to cease that physical activity or inactivity, then provided that the attention is sufficiently close to have the necessary quality of personal attention for the purposes of section 72 of the Social Security Contributions and Benefits Act 1992, it is attention in connection with the claimant’s bodily functions for the purposes of that section.  This is so whether the claimant’s activities are directed towards some personal aspect of himself or towards something in his environment.

16. Mr. Sweeting has also referred me to cases directed to the question as to what amounts to the normal life to which it is reasonable for the claimant to aspire through the desired attention.  That is a question of fact and degree for the tribunal to assess.  If the claimant spends most of the day on useless repetitive activities because of his disorder, then it will be obvious that he is unable to lead a normal life to which he can reasonably aspire.  

17. If, by contrast, he only spends a total of an hour or two a day, spread through the day, on such activities, then the tribunal will need to enquire how those activities prevent the claimant from having a normal life.  Mr. Sweeting has informed me of a number of reasonable basic activities that the claimant would like to carry out but says that he is unable to carry out because of his obsessions.  For example, he states that he cannot pray because of them.  Prayer would be a normal activity for a religious Muslim for the purpose of this test.  The claimant would need to explain why he is unable to pray because of his obsessions.  So to he would need to explain why he cannot work or study.

18. Having made the necessary findings of fact on the evidence, including findings as to the frequency, nature and length of any required attention, the tribunal will then need to decide if the claimant reasonably requires attention in connection with his bodily functions either frequently throughout the day or for a significant portion of it.

19. Finally, unless the tribunal concludes that the claimant is entitled in any event to an award of the lowest or middle level of the care component, it will have to consider the cooked meal test.  Mr. Sweeting conceded before me that the claimant was able to prepare a cooked main meal, such as spaghetti and vegetables, if he had the ingredients but stated that it would take him so long because of his obsessions that he ought not reasonably to be treated as capable of doing so.  The fact that the claimant takes longer to cook than would be regarded as normal, and the fact that it causes him anxiety, would not by themselves prevent him from being able to prepare the meal for the purposes of section 72 of the 1992 Act (see R(DLA) 1/97).  In that case a haemophiliac took up to an hour and a half to prepare a meal because he took special care to avoid cutting, burning or scalding himself (see the end of paragraph 8 of that decision).  Having set aside the decision of the tribunal, Commissioner Rowland considered that, bearing in mind that the claimant in that case did prepare such meals, he could not say that he acted unreasonably in doing so.

20. However, Commissioner Rowland, in that decision, made it clear that words implying reasonableness were to be implied into section 72(1)(a)(ii) of the 1992 Act just as they were into other parts of section 72(1).  As it was a hypothetical test, reasonableness was to be judged only in relation to the practicality of the claimant carrying out the hypothetical function.  The test for the tribunal to apply, therefore, is whether it was hypothetically reasonably practical for the claimant to prepare a cooked main meal for himself bearing in mind his mental problems and the time it would take him as a result.  That is a question of fact for the tribunal.  It will need to take into account the frequency with which the claimant does in fact prepare such meals, the time it takes him to do so, and whether, in respect of the meals he did prepare, he had any choice in the matter.

21. For the reasons given, I allow the appeal and I make the order set out in paragraph 1 above.


(signed on the original)
Michael Mark



Deputy Commissioner
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