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1.	My decision is that the decision of the disability appeal tribunal (DAT) given on 27 January 1998 is erroneous in point of law and accordingly I set it aside.  However, as I consider it expedient to make fresh findings of fact and to give the appropriate decision in the light of them, I further decide that the claimant is entitled to the middle rate care component of disability living allowance for the inclusive period from 9 April 1997 to 14 July 2000.





�  �2.	This is an appeal on behalf of the claimant on a point of law against the decision of the DAT of 27 January 1998, leave having been granted by the DAT chairman.  I directed an oral hearing of the appeal as I wished to hear argument on the issues involved.  The claimant attended and was represented by Mr D Simmons from the London Region of the National Associations of Citizens Advice Bureau.  The Secretary of State was represented by Miss A Powick from the Solicitor’s Office of the Department of Social Security. 





3.	The claimant’s medical history is well documented.  In June 1994 she was diagnosed as having “a Ewing’s sarcoma involving the soft tissues of the lower left thigh which spread into the distal femur”.  She was then aged 25 and had a baby daughter aged two months.  In July 1994 she began a course of chemotherapy which ended in May 1995.  This included the insertion of a Hickman line.  On 10 October 1994 “she underwent extensive surgery ..  She had a knee replacement with an extensive replacement of her femur”.  From 12 December 1994 to 17 January 1995 she had radical radiotherapy.  





4.	On 27 July 1994 the claimant claimed disability living allowance.  She was awarded the middle rate care component and the higher rate mobility component form 15 October 1994 to 14 July 1996.  Following a renewal claim the adjudication officer on 13 March 1996 extended the awards from 15 July 1996 to 14 July 1998.  





5.	On 4 February 1997 the claimant sought a review to extend the period of award of the mobility component to enable her to lease a car under the Motability Scheme.  On 12 March 1997 she completed a fresh claim pack.  On 9 April 1997 she was examined by a medical officer of the Benefits Agency Medical Service (EMP).  On 7 May 1997 the adjudication officer reviewed the adjudication officer’s initial decision of 13 March 1996.  His revised decision was that although the claimant was entitled to the higher rate mobility component, she was not entitled to the care component from and including 9 April 1997.  On 16 July 1997 the claimant sought a review of that decision.  On 19 September 1997 the adjudication officer reviewed but did not revise the decision.  Thereupon the claimant appealed to the DAT.  In the event the DAT dismissed the appeal.





6.	The DAT’s decision was erroneous in law on several grounds.  The appeal was heard on 27 January 1998 but there is no record as to when the decision notice was issued.  However, it is not in dispute that the claimant exercised her right to ask for a copy of the full statement of the DAT decision within the 21 days prescribed by regulation 23(3A) and 23(3C) of the Social Security (Adjudication) Regulations 1995.  She and her representative repeated the requests on several occasions but received no reply.  In March 1999 it transpired that the file had been lost and the claimant’s representative was asked to submit all relevant papers so that the file could be reconstructed.  On 23 March 1999 a full statement of the DAT’s decision was issued, which consisted of the typed copy of the decision notice.  There was an error of law because the claimant had an absolute right to a copy of the full statement and its absence was not due to any fault on her part.  (See R(IS) 11/99 and CIB/4833/98).  There was a further error of law because the handwritten decision notice was almost illegible.  The typed copy is incomprehensible because any word which was not decipherable has been omitted.  Manifestly it was not referred back to the DAT chairman for verification.  I can only express concern at the procedures adopted in this case.  





7.	For the reasons stated above there was a breach of regulation 23(3C) of the Adjudication Regulations.  In those circumstances the summary of grounds in the decision notice constitute the full statement for the purposes of this appeal and can be challenged on the ground of inadequacy.  Miss Powick readily supported the appeal on this ground.  





8.	Unfortunately the DAT failed to note that although the case came before them by way of appeal from a review decision of an adjudication officer made “on any ground” under section 30(1) of the Social Security Administration Act 1992, what was under review in that decision was an intervening decision of 7 May 1997 on an application for review of the original decision 13 March 1996, made on the limited review grounds available under section 30(2) of the Social Security Administration Act 1992.  As a result the first task of the DAT was to consider and deal with the question of whether the initial decision of the adjudication officer given on 13 March 1996 fell to be reviewed on one or other of the statutory grounds of section 30(2).  Only if the DAT were able to answer the question in the affirmative were they entitled to reconsider the merit of the claimant’s case.  The DAT’s decision was silent on this issue and was erroneous in law in consequence.  Mr Simmons and Miss Powick agreed that the adjudication officer on 7 May 1997 was entitled to review the adjudication officer’s initial decision of 13 March 1996, and I see no reason to disagree.  As a result the issue before me is whether the adjudication officer’s revised decision was correct.  





9.	It is not in dispute that the claimant was entitled to the higher rate mobility component.  Mr Simmons contended that the claimant was entitled to the middle rate care component or in the alternative the lower rate care component because she satisfied the day time conditions of entitlement contained in section 72(1)(a) or (b) of Social Security Contributions and Benefit Act 1992 (“the Act”).  He did not contend that she was entitled to the highest rate care component.  





10.	To satisfy the conditions of section 72(1)(b)(i) of the Act the claimant has to show that she is so severely disabled that she requires from another person frequent attention throughout the day in connection with her bodily functions.  It is not in dispute that the claimant is severely physically disabled.  





11.	It is well established that “requires” for the purposes of section 72(1) of the Act means “reasonably requires” and not “medically requires”.  In the House of the Lords judgment in Mallinson given on 21 May 1994 Lord Justice Woolf considered section 35(1)(a)(i) of the Social Security Act 1975 [now section 72(1)(b)(i) of the Act] and held that:-





	“This .. involves doing no more than looking .. at the claimant’s account of what he can and cannot do together with the relevant medical report and asking 4 simple questions: (1) Has the claimant a serious disability?  (2) If so, what bodily functions does it impair?  (3) Does he reasonably require attention in connection with those functions.  (4) Is that attention frequent?”





Lord Justice Woolf made it clear that different incidents of attention could be aggregated when considering if attention was frequent within the meaning of section 35(1)(a)(i). 





12.	In the House of Lords judgment in Fairey given on 21 May 1997, Lord Slynn of Hadley gave guidance on the interpretation of “attention in connection with” for the purposes of section 72(1) of the Act.  On pages 18 and 19 of the transcript he held:-





	“.. the test, in my view, is whether the attention is reasonably required to enable the severely disabled person as far as possible to live a normal life ..  In my opinion the yardstick of a ‘normal life’ is important: .. Social life in the sense of mixing with others, taking part in activities with others, undertaking recreation and cultural activities can be part of normal life.  It is not in any way unreasonable that the severely disabled person would wish to be involved in them despite his disability.  What is reasonable will depend on the age, sex, interests of the applicant and other circumstances ..





	How much attention is required and how frequent it is required are questions of fact ..”





13.	In the House of Lords judgment in Cockburn given on 21 May 1997 Lord Clyde at page 824 of the transcript stressed that the attention which was disiderated in connection with the bodily function must be some close and intimate service to the person of the claimant.  





14.	The EMP on 9 April 1997 confirmed that the claimant had “had extensive treatment and replacement knee, at present in remission for last 2 years.”  He assessed she had slight impairment in the function of her left lower leg/ankle/foot although “painful      ”.  She had substantial impairment of the left hip/thigh/knee “knee movement markedly restricted and painful”.  He added that the “knee doesn’t feel very ‘steady’”.  He recorded that she needed help to take a bath or shower; to be seated to peel “chop vegetables” and was “not very happy” coping with hot pans.





15.	The DAT also had before them a letter from the claimant’s representative dated 14 July 1997 in which the claimant’s daily needs were set out in detail.  These needs included physiotherapy for about 30 minutes by her Husband to enable her to get up in the morning because her knee was stiff; bathing because of the pain in her legs and back; dressing because she was unable to bend to put clothes on the lower part of her body walking because her knee was unstable when going up and down stairs.  In a letter dated 21 May 1997 the claimant’s GP explained the position as follows:-





	“[The claimant] has had a tumour of the knee excised with the whole knee joint removed with a large part of her femur tibia and fibula.  She has a very large prosthesis which itself is not as stable as an ordinary joint.  She has had falls in the past and her last fall necessitated 6 months physiotherapy.  





	She is unable to do any cooking as she is not sufficiently stable holding hot pans.  She is unable to lift and carry her 3 year old daughter.  She is sufficiently unsteady as to need assistance getting in and out of the bath.  She needs to use 2 hands when going up the stairs.  She has care given to her by her Husband throughout the whole of the day ..”





16.	The claimant’s ground of appeal to the tribunal read:-





	“I was awarded middle rate care component in October 1994.  My circumstances haven’t changed if anything I am less mobile .. we also have a 3 year old who my husband dresses, feeds, baths etc. ..  The adjudication officer states that I haven’t fallen since Aug 96.  He doesn’t point out that I had 6 months physio and was in a wheelchair for 3 mths and crutches for 5 months just by my leg giving way ..”





17.	The DAT’s decision is perverse because they concluded that the EMP’s report showed that the claimant “has full function of all her limbs save left knee, some impairment and left leg, slight impairment ...  Apart from a degree of assistance in the bath .. she is able to care for herself, including cooking her own meal mostly seated.  .. the appellant’s GP stated that the appellant is unable to cook as she is unable to hold hot pans ..”  The rest of the decision is illegible and the typed copy incomprehensible.  There is no explanation of the reason for departing from the earlier award of the middle rate care component (R(M) 1/90).  





18.	The claimant has now been awarded the middle rate care component and the higher rate mobility component from 15 July 2000 to 14 July 2002.  As a result the inclusive period in issue before me is from 9 April 1997 to 14 July 2000.  The claimant had a baby boy on 23 February 1999.  Mr Simmons submitted in evidence full medical reports and clinical notes from the hospitals the claimant attended.  In a letter dated 1 October 1996 the Registrar in the Department of Oncology at the Middlesex Hospital referred to the claimant’s fall in August 1996 “it was rather a serious fall, .. they felt she had torn some ligaments around her knee joint.  This has been rather a setback, as both her straight leg raising and her knee function are limited at present due to pain ..”  In a letter dated 3 November 1998 Dr. J F Whelan, a Consultant Medical Oncologist reported that although there was “no evidence of metastatic disease ... she is having further problems with her knee ..”  In a letter dated 21 March 1999 a Specialist Registrar in Orthopaedics reported that the claimant “has also developed pain in the right hip”.  In a clinical note dated 5 October 1999 it is reported that the claimant “had a fall about 2 weeks ago when her left knee flexed rather more than it normally does and since then she has been mobilised with crutches fortunately her pain is gradually improving .. she does have the occasional back and hip discomfort”.  In a letter dated 4 April 2000 Mr S R Cannon, a Consultant Orthopaedic Surgeon, set out the claimant’s medical history and added “her problem is her right sacroiliac joint.  .. she certainly has a nodular facsiitis over the SI joint itself.  This occasionally clicks..”.  On 16 May 2000 the claimant’s GP explained the resulting effect of the surgery as follows:-





	“.. she has been left with a permanent and substantial disability which has not improved since the initial post�operative period.  Despite taking analgesics [the claimant] suffers considerable pain in her leg and back due to the surgery.  The leg is weak and unstable and often gives way without warning.  The knee often locks and she sometimes has spasms in the surrounding muscle.  She has had a number of falls all of which have been noted.  .. She has considerable difficulty getting out of bed and needs help with this daily necessity.  She also needs help with dressing and bathing, exercising her leg, using the stairs and particularly looking after her children.  The problem with looking after small children and bending and lifting them and carrying them safely is one that is paramount.  She is unable to do this safely therefore requires the assistance of her partner.  Because of her illness and the consequences of her illness and the difficulties this has caused in her day to day life she has suffered with depression and has been prescribed anti�depressants.”





19.	In order to assess the claimant’s needs for the purposes of section 72(1)(b)(i) of the Act it is necessary to identify the bodily function or functions to which the attention relates.  In the House of Lords judgment in Mallinson Lord Justice Woolf, with whom Lord Templeman and Lord Browne�Wilkinson agreed, said on page 12 of the transcript:-





	“The fact that your disability is so severe that you are incapable of exercising a bodily function does not mean that the attention you received is not in connection with that bodily function.  The attention is in connection with the bodily function if it provides a substitute method of providing what the bodily function would provide if it were not totally or partially impaired.  





	... if a man loses his leg and cannot walk, the loss of the leg is a disability and the inability to walk is a bodily function which is impaired ..”





Mr Simmons submitted, and Miss Powick agreed that the bodily function involved in the present case was movement.  Mr Simmons referred me to the judgment of Lord Slynn of Hadley in the House of Lords judgment in Cockburn [1997] 1 W.L.R. 807 where he held:-





	“.. .  Thus walking, sitting, getting in and out of bed, dressing and undressing are not, in my view, functions in themselves.  They are actions done by organs of the body, the limbs, fulfilling their function of movement ..”





20.	In a detailed and well prepared written submission Mr Simmons contended that the claimant required daily attention to get out of bed; to get in and out of the bath; to dress; to move around; to go up and down stairs to carry out exercises twice a day “to keep her leg mobile.  This involved lying on her back while someone gently raises and lowers her left leg.  Her Husband also frequently massages her leg and back to ease pain and aching”.  I accept all these as qualifying needs for the purposes of section 72(1)(b)(i).  





21.	However the crucial question is whether or not the assistance received from other persons to enable the claimant personally to look after a young daughter and later a baby son qualifies as “attention” in connection with the claimant’s bodily function of movement.  In CSDLA/314/1997 the Commissioner held that the assistance given to a blind claimant in getting her children ready for school and in bathing, washing and dressing her children did not constitute “attention .. in connection with her bodily functions”.  He relied on the House of Lords judgment in Cockburn and concluded that child care was a domestic duty and that this attention was “too remote” from the bodily function of seeing to fall within the ambit of section 72(1).  In CDLA/16129/1996, approved in CDLA/12354/1996, the Commissioner rejected this view and held that assistance received by a blind claimant to enable her to look after her baby was assistance with the claimant’s bodily function of seeing.  The Commissioner said (paragraph 16):-





	“I accept Mr Cox’s submission that a mother herself looking after her child cannot be regarded in the same category as that of domestic tasks.  The reference by Mr May [the author of CSDLA/314/1997] to  ‘cooking, shopping and keeping house clean’ is doubtless a reference to Lord Denning’s categorisation of bodily functions in the Packer case [appendix to R(A) 2/80].  





	However, since then, in Mallinson and in Fairey the House of Lords have emphasised that what must be looked at is not the product of the bodily function but the actual bodily function itself.  What I am concerned with here is the bodily function of seeing, not what seeing is employed to do.  Nor, in the light of what was said in the Fairey case, can it be said, with respect, that assistance by the mother herself to the child (as distinct of course from any assistance rendered by another to a child) is ‘too remote’ to constitute attention in connection with the claimant’s own bodily functions.”





I accept the above quoted passage as a correct interpretation of the law.  Mr Simmons and Miss Powick readily agreed with this view.  





22.	Decision CDLA/16129/1996 was concerned with the bodily function of seeing.  Mr Simmons submitted that the same principle applied in the present case, although the bodily function concerned was movement.  He found support in Lord Woolf’s judgment in Mallinson in which he referred to attention as being “.. in connection with a bodily function if it provides a substitute method of providing what the bodily function would provide if it were not totally or partially impaired”.  I agree with that submission.  Fairey, and Cockburn concern the bodily functions sight, hearing and urination respectively.  The judgments gave guidance on the interpretation of attention in connection with those bodily functions for the purposes of section 72(1) of the Act.  There is no suggestions in the judgments that such guidance was limited to those bodily functions.  In the present case I accept Mr Simmons further submission that the attention given to the claimant to enable her to undertake the full range of child care was of an intimate, personal nature and was always given in her presence.  Such attention included lifting the baby onto her lap so that she could feed him; lifting the children in and out of the bath so that she could wash them; changing nappies; dressing and undressing the children; general supervision, especially with her baby son when crawling and eventually walking.  





23.	I should add for completeness that the DAT also erred in law because they failed to have any regard to the claimant’s social needs, in accordance with the principle established in Fairey and referred to in paragraph 12 of this decision.





24.	In the present case the claimant is a young married woman with two small children.  I accept Mr Simmons statement that the claimant longed to join and participate with other mothers in the outdoor activities of her children.  I also accept that without the assistance of her Husband the claimant would be virtually housebound.  I accept that all those reasonable needs to pursue a normal social life fell to be included in the assessment of her qualifying attention.  





25.	For the reasons stated above the DAT’s decision was erroneous in law.  I have no hesitation in concluding that she satisfied the conditions of section 72(1)(b)(i) of the Act.  In the light of my decision I do not propose to consider whether she also satisfied the conditions of section 72(1)(b)(ii) as no purpose would be served because it would not alter the rate payable.  As stated Mr Simmons did not contend that the claimant satisfied the conditions of section 72(1)(c).  





26.	I give the decision set out in paragraph 1 as I am empowered by virtue of section 14(8)(a)(ii) of the Social Security Administration Act 1998.  The claimant’s appeal is allowed.








					(Signed)	R F M Heggs�  �


							Commissioner





					(Date)	12 July 2000
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