CDLA 179 2007

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1
I allow the appeal. For the reasons below, the decision of the tribunal is wrong in law. It is set aside. I refer the appeal to a new tribunal to consider in accordance with the directions in this decision.   

2
The claimant and appellant (W) is appealing with my permission against a decision of the Oxford appeal tribunal on 7 11 2006 under reference 048 06 00241. W was represented in the appeal by Peter Turville of Oxford Welfare Rights. I am grateful to him and to the secretary of state's representative for their full submissions in what started as a somewhat inchoate appeal. Although I initially considered that I should hold an oral hearing, I now consider for the reasons below that this should go to a new tribunal.

3
DIRECTIONS FOR REHEARING

A
The rehearing will be at an oral hearing. 

B
The new tribunal should not involve any member who has previously been a member of a tribunal involved in this appeal. (Social Security Act 1998, section 14(9)).

C
The claimant is reminded that the tribunal can only deal with the appeal as at the date of the original decision under appeal. 

D
If the claimant has any further written evidence to put before the tribunal, this should be sent to the tribunal within one month of the issue of this decision. 


E
The Secretary of State is reminded that it is for him to establish both the duty 
on the appellant to disclose any relevant matters and also to show that the appellant 
failed to disclose those matters. The Secretary of State should both consider whether a 
further submission needs to be made to the tribunal about these matters and also 
to consider if he should be represented at the hearing. 

These directions are subject to any later direction by a district chairman. 

REASONS FOR THE DECISION 

The decisions under appeal 

4
I granted permission to appeal in part because I could not identify from the tribunal papers what was under appeal to the tribunal. The original decision under appeal was made on 5 06 2006. It is stated in the submission for the Secretary of State to the tribunal as:


“W is not entitled to the care component of disability living allowance from and 
including 20 12 2002 because from the information provided it has been established 
that W does not satisfy the conditions.”

The papers show that this as a supersession of a decision made on 24 01 2000. That was a decision that W was entitled to the lowest rate of the care component from and including 19 10 1999.  A claim for a higher rate of care component and a mobility component was refused. 

Later in the papers, but omitted from the submission, is a decision of 29 06 2006 that there is a resulting overpayment of £2,952.25 and that it is recoverable. The reason given for the sum being recoverable is that W “failed to disclose that his capabilities had increased”. 

5
When granting leave, I commented that both the submission to the tribunal and the decision of the tribunal did not clarify what was under appeal. Mr Turville confirms that the appeal was about the supersession decision and the subsequent decisions about overpayment and recoverability. The secretary of state's representative does not contest this, noting laconically as to the matters put before the tribunal that “the decision-maker’s submission to the tribunal does not greatly assist”. I agree with the parties that the jurisdiction of the tribunal properly runs both to the supersession decision and to its consequences.

6
The reason for the original decision is:


“From the recent evidence, W’s ability to play ice hockey on a regular basis is 
inconsistent with an award of DLA for lowest rate care component for the main meal 
test.”

7
Putting W’s case in similarly brief terms it is: (a) playing ice hockey in the way I do is not inconsistent with that award, (b) information about that is not enough to decide the issue because there should also be medical evidence, (c) in any event, I did not have to tell the Department I was playing ice hockey so I have not failed to disclose anything and (d) I am no better than I was when the award was made, so do not have to disclose that.

The tribunal decision

8
The tribunal expressly agreed with the decision at paragraph 6.  It found that W remained not entitled throughout the period in question. It then found, applying section 71 of the Social Security Administration Act 1992, that W had failed to disclose the material fact that he was playing ice hockey and that the full overpayment was recoverable. 

Grounds of appeal 

9
Because of the lack of clarity about the scope of the appeals, I directed that Mr Turville clarify W’s grounds of appeal. In reply, he confirmed that the grounds of appeal were challenges to the identification by the tribunal of the grounds for supersession, of any relevant change of circumstances, of the date from which that occurred, and of the specific failure to disclose. He contended that the failure of the Secretary of State to clarify these matters imposed a duty on the tribunal to do so, and the tribunal had failed to do that.  He also raised wider issues about the way in which such decisions are taken in practice.

10
The secretary of state's representative responded to these observations and to my directions by supporting the appeal. In his submission the tribunal erred in law in determining the duty on W as a duty to disclose that he was playing ice hockey. The secretary of state's representative explored that duty in more detail, and I discuss this below. In the view of the secretary of state's representative the tribunal had not directly or indirectly dealt with the facts relevant to establishing if W had fulfilled that duty.

W’s entitlement to allowance 

11
I deal with this issue briefly. Mr Turville’s grounds of appeal raise challenges to all aspects of the decision of the tribunal. I conclude below that part of the decision of the tribunal is perverse. But, in part because of the way the matter was put to the tribunal by the Secretary of State, I do not consider I can unpick any one part of the decision of the tribunal from any other part. I must therefore set aside the whole decision (more formally, all the decisions) of the tribunal. 

12
It follows that I must set aside the decision of the tribunal dealing with the supersession by the Secretary of State of W’s award of disability living allowance. As there is a challenge not only to the question of the continuing entitlement of the appellant to the allowance, but also separately to the date on which it was contended the supersession should take place, I must refer the matter to a new tribunal. Both parties have now made their submissions on that aspect of the decision. The central point is that the tribunal should avoid the error of the previous tribunal of assuming that the fact that the appellant plays ice hockey means that the claimant has no significant limitations. Even the briefest of thoughts about the Paralympic Games shows the error in such an assumption. The question is whether this claimant could or could not reasonably be expected to carry out the functions involved in preparing a cooked main meal. This is well-known territory since, in particular, the Moyna decision. I need direct only that the new tribunal take a fresh look at this question, including whether any supersession is properly made from the date on which it was made, and whether any improvement in W’s condition persisted. 

The duty to disclose

13
Both parties are agreed that the tribunal was wrong in law in its approach to the question of the duty to disclose and whether W failed in that duty. They do not agree about what W was under a duty to disclose in this case, nor whether any circumstances arose that gave rise to the need to exercise that duty. This aspect of the appeal requires more detailed consideration. 

14
The general position with regard to the duty to disclose is summarised in the decision of Commissioner Howell QC in CIS 4422 2002 issued, despite its date, late in 2006. The delay was caused by uncertainties in the previously well-settled law of recoverable overpayments of social security benefit pending the decision of the House of Lords in Hinchy v Secretary of State [2005] 1 WLR 967 and that of the Court of Appeal in R(IS) 9/06, B. v Secretary of State [2005] 1 WLR 3796.  In CIS 4422 2002 the issue was whether the overpayment is recoverable from the claimant under section 71 on the ground of “failure to disclose” when (as was the case) the claimant did not spot and notify the department of its own mistake. The Commissioner commented (at paragraph 6): 

“As now re‑stated in the authorities cited in paragraph 3 above the “failure” that must be proved against a claimant in order to found recovery under that head of section 71 is a non‑compliance with some specific instruction shown to have been given to him by the Secretary of State or some other specific duty of disclosure or notification imposed on him expressly by regulations.  The first defect in the claim presented by the Secretary of State to the tribunal in the present case was that the evidence failed to show the relevant decisions on entitlement and what, if anything, the claimant had been told as regards the requirements on him to notify changes or other events potentially affecting the calculation of his income support benefit.  However that was partly remedied for them by his own representative at the tribunal, who very fairly and honourably accepted that the claimant could be assumed to have been provided with the usual pages in his order book when his income support started, and these would have told him to notify changes in his circumstances to the local office handling his benefit claim.”  
15
In this case the tribunal found “that the commencement of playing ice hockey at whatever level was a material fact that should have been disclosed.” I agree with both parties that this was the wrong approach to the question. W had not been instructed to tell the Department if he started playing ice hockey. And the tribunal failed to identify what, if anything, he had been told to report. I therefore agree with the parties that the decision of the tribunal should be set aside. The parties do not agree about what W was asked to report. And they ask for clarification about what the tribunal should have considered.

The duty to disclose and the tribunal

16
It is for the Secretary of State to establish both that W was not entitled to disability living allowance and also that any resulting overpayment was recoverable. Mr Turville’s grounds of appeal contend, on the latter point, that:


“In this case the Secretary of State produced no evidence that [W] had been placed 
under any instruction to make any disclosure about changes of circumstance or what 
those changes of circumstance might be.  


Equally, for the purposes of Social Security (Claims and Payments) Regulations 1987 
regulation 32(1B), the Secretary of State is required to demonstrate that [W], from the 
information or instructions given to him by the Secretary of State, might reasonably 
be expected to know that the change of circumstances might affect his appeal. 


It is submitted that [W]’s honest opinion that there had been no change in his 
circumstances (his condition or the care needs that followed from his condition) it is 
difficult in these circumstances to regard that opinion as amounting to a failure to 
disclose.”

17
I agree with Mr Turville that there is nothing in the submission for the Secretary of State to the tribunal discharging the obligation on which he comments in the first paragraph of that statement. Indeed, I can see nothing at all in the papers as they went to the tribunal about any duty to disclose either in general or specific terms. The decision is based on the assumption (because in the absence of any evidence it can only be an assumption) that W 

“failed to disclose the fact that his capabilities had increased.” It does not state when this happened. By implication the failure to disclose must have occurred on or before 23 10 2002 as that is the operative date of the recoverability decision taken on 29 06 2006. Nor does it state why W was under that duty. Indeed, the language suggests that the decision maker acting for the Secretary of State may have been thinking of the wrong benefit, namely incapacity benefit. Nor does it justify the contention that W failed in that duty. 

18
The one official item of relevance in the papers is a formal statement signed by W on 27 04 2006. This starts with a general statement that: 


“I am fully aware what changes I must declare to the Department for Work and 
Pensions, should my circumstances change, having today discussed my 
responsibilities with an officer from this Department.”

W then details his ice hockey playing. The statement continues:   


“ I didn’t realise that this activity could potentially have an impact on my incapacity 
benefit. With concern [not sure of text] to the Disability Living Allowance I currently 
receive at the lower care rate, I do not consider that there are any issues with concern 
to me being able to attend to my own needs on a personal or domestic basis. I do not 
require assistance around the house and I am able to cook meals, wash and clean 
without personal assistance...”

W provided his own account of that interview. This is much fuller than the text of the statement. This confirms, as is clear from the file, that W did not write the statement. It also includes the allegation that only parts of the statement were read back to him. It contests some of the statements set out above. W adds that as a former police officer he is fully aware of the proper procedure for taking statements, and he comments on the different procedure followed in this case. The tribunal noted but failed to deal with these comments. 

19
The record of proceedings of the tribunal on 7 11 2006 shows that W was present and represented. No secretary of state's representative was present. There is a record of considerable discussion about W’s disablements. Disturbingly, there is none at all about the overpayment and recoverability. The only mention, at the end of the record of proceedings, is: “On repayment stated that W in receipt of incapacity benefit and industrial injuries benefit and would be reasonable to conclude still ok for DLA”.

The duty on the tribunal 

20
Faced with the failure by the Secretary of State either to make an adequate written submission or to be represented at the tribunal, what should the tribunal have done? It should certainly have raised the matter at the oral hearing with W and his representative. And it should probably have adjourned again to ask for a proper submission from the Secretary of State. (It may have been reluctant to do so as the hearing had already been adjourned once for further medical evidence). 

21
R(IS) 17/04 emphasises that the tribunal could not, without more, simply allow the appeal because the Secretary of State had failed to establish the burden of proof on him. One way forward, as recognised in both R(IS) 17/04 and CIS 4422 2002, is to raise it with the appellant. Having accepted that, there will remain cases that should be decided properly on the burden of proof. If the Secretary of State has neither appointed someone to represent him at the tribunal nor made any written submission to it dealing properly with the issue before it or offering any evidence, and so not put the appellant on notice about the case against her or him, then the tribunal has only two courses of action other than deciding on the burden of proof. One is to raise the matter with the appellant, if it is proper to do so without adequate notice. The other is to ask the Secretary of State for a submission. This tribunal did neither of those things. As a result, aside from any other error, it is arguable that this tribunal was in breach of natural justice in proceeding as it did. 

22
If this tribunal, acting positively, considered it right not to adjourn again, and right not to raise the matter with the appellant and representative or, having raised the matter with the appellant and representative, it got nowhere then I fail to see how it could decide the appeal fairly otherwise than on the burden of proof and so allow the appeal. There is a clear formal statement in the papers, in words chosen by a Departmental official, that W did not consider that he had failed to disclose anything relevant until the date of the statement in 2006. No evidence was offered to contradict that, and no argument was made that W was in some way in error in taking that view.  That being so, I cannot see any evidence on which the tribunal could have reached any conclusions on this point at its hearing save in favour of W unless it was acting on the basis of concessions by, or information from, W and his representative. I am satisfied that there were no such concessions and no such information. Furthermore, the tribunal did not even take note of the decision of the decision maker acting for the Secretary of State and its brief justification. It rested its decision instead on an assumed duty of W to report that he played ice hockey. The decision of the tribunal is clearly perverse and cannot stand.  

Submissions of the parties 

23
 I have myself now raised the points with both parties and, as noted, have had full submissions from them. I do not consider it right to decide the appeal about the question of failure to disclose simply on the basis of the double failure of the Secretary of State and the tribunal. That would depend, among other things, on the assumption that W was overpaid allowance for the entire period contended by the secretary of state's representative. I am not prepared to assume that. The question of entitlement is going back to the tribunal. It is still for proper decision whether there was an overpayment from the date contended for the entire period that followed, or at all. However, the question whether there was a duty on W, and if so what duty, requires clarification.

24
The starting point is the identification of the duty on W to disclose. The secretary of state's representative relies on R(IS) 9/06, B v Secretary of State, to submit that the duties on W were those in Regulations 32(1A) and (1B) of the Social Security (Claims and Payments) Regulations 1987 (as amended). The representative then relies on official leaflet DLA 95 (Notes for people getting disability living allowance) as imposing a duty on W, who would have received a copy of it, to report “if things get easier for you or more difficulty for you”. As the representative comments, this was the wording examined by Commissioner Jacobs in CDLA 2328 2006. The representative then cites extensively from that decision. 

The key passage here is at paragraph 22:


“… the duties to report are designed to gather information on which a decision 
maker can … decide whether the claimant remains entitled to the award made. The 
duties are drafted more loosely than the conditions of entitlement. They do not spell 
out those conditions and impose the duty to report if the claimant no longer complies 
with any of them … Instead the duties are written in looser terms. They identify facts 
that the claimant should report. These facts are the ones that might show that the 
claimant’s entitlement is affected … “

The secretary of state's representative concludes that as the leaflet was or would have been given to W, the Secretary of State can rely on regulation 32(1A) and does not need to rely on the more open duty under regulation 32(1B). 

25
Applying that to this case, the secretary of state's representative submits that the duty on W was to disclose whether things had got easier for him, and not a duty to disclose that he started playing ice hockey. The critical issue is therefore a finding whether, and when, things got easier. The secretary of state's representative agrees that this has not been decided. 

26
Mr Turville robustly challenges the assumptions in this submission. There is no evidence, as against assertion, that W was ever sent or had ever seen DLA95. The point having been raised, it must be decided on the facts. So it needs to be put to W. It has not been put to him. I add that the Secretary of State is not assisted by the wording of the statement made by W. W states his understanding of the duty to disclose in the present tense after the benefit of the discussion with officials. That is evidence to establish that W knew the duty to disclose as at the date of the statement. It establishes nothing else. 
Mr Turville also reads the submission of the secretary of state's representative to be a concession that there was no general duty on W to disclose any change of circumstances in this case. I am not clear that that is what the secretary of state's representative intended. I leave it to the Secretary of State to make clear to the new tribunal what is being contended in this case.  He then identifies the key issue under regulation 32(1A) as being whether W thought things were easier for him and if so when the thought that. 

27
Save for one point, those submissions now set before the tribunal the issues to be decided. The point which may cause the tribunal some reflection is the application to the facts of this case of a duty to disclose the facts that may show that “things got easier”. What, in practical terms, does that require W to disclose? When did it require him to disclose them?  
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