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ECISION OF THE COMMISSIONER

1| [lallow the claimant's appeal (brought by hed mother as. appointes)
against the decision &f the Kettaring disahility appeal tribunal on 12
Nbvembasr 1998, It was brought by leave of the chairman. The tribunal's
dgcision was that the-claimant is entitled to the highest rate of the care
cqmponent (as awarded from & April 1992 t6 17 January 2001) and the lower
raja of the mobillity component (as awarded from gnd including 17 January
1994) of disability livimg allowance but is not entitied to the higher rate of the

. mabllity component . For the reasana given below, that decision is erronsous
in jaw. | therefore set it asida. | substitute for that decision my own dacision

which is at paragraph-2.

2 | My dscision is that:

In addition to the award o the claimant of the highest rate of the carg
component of disability living allowance from gnd including 6 April 1992
to {7 January 2001, which is confinmed, the claymant Is alsa enfitied with
effpct from 8 January 1998 to the higher rate of the mobllity component
to |7 January 2001. This is in substitution from|8 January 1998 of the
awgrd of the lower rdte of the mobility compongnt from and including 17
Jamuary 1894, but thé award of iower rate of thd mobility component for
the period before 8 January 1998 is confirmed.

BaTl@mund to the appeal

3 | This appaeal comés on an application for leavg grantad by the chalrman
anqg suppaerted by the adjudication officer naw ecting. The adjudication officer -
hay invited me to make the decision under Schedule 6 to the Social Security
Act{1998, that is, by ar} order without reasana but With directions to a new
tribunal. | entirely agraé with the comments as to the adequacy of the tribunal
deqsion in this case, and it must be set asida as Ingdequste, as both parties
invile me to decide. But it seems to ma, given the nlrrow focus of the appeal
and the considarable gxtra evidence now on flle that it would ba more
exppdient for me to de&l with the mattar directly by aking my own decision
under section 34 of the Social Security Administratipn Act 1992. 1do that
alsq to ensure no break in the entitlement of the claimant to alther the highest
ratg of the care compohent or the lower rate of the mobility compenent,

neither of which are in dispute in this appeal.

4 | Entitlement to the highest rate of the care conponant for the claimant,
whd was born in January 1989 and who is severelyldisabled by the
cunjulative effect of several severe and permanent problems, has not been in
disgute. | confirm the decision of the adjudication officer, and that of the
tribynal under appeal, awarding highest rate of the tare companent to 17
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Jinuary 20Q1. I need consider the matter no further for the purposes of this
appeal: section 33(4) of the Social Security Administration Act 1592,

5| This appeal coricarns only whether the clainfant should receive the
hi,ﬁher rate ar the lower rate of the mobility compohent. Again, there is no
dispute gbout the lower rate being awarded. What Is In disputa Is whether the
cumulative effact of the clalmant's conditions are duch that she is, within the
tegts laid down by law in section 73(1) of the 8acidi Security Contributions’
and Benefits Act 1992 and regutation 12 of the Sotial Seovrity (Disabllity
Living Allowance) Regulatlons 1991, “virtually unable to walk”, In particular,
the level of discomfort she suffers when walking on because of walking is put
In {ssue. It is becausathere is no mention of the Issue of palh or discomfort in
either of the two triburial statements sald to constitiite the full statement that

its Hecision is set aside,

6 | The review deciglon from which the appeal whs made In this case was a
degision of an adjudichtion officsr on 7 May 1988, This refused to revise the
eafller decision of an adjudication officer an 2 Mardh 1988 which refused to
awI:d the higher rate 0f the miobility component, although it was accepted

that the claimant now had difficully in walking any distance, The claimant’s
apfjeal from that decislon wasg received on 22 June 1998, :

7. | I'mention thosé dales becausa the appeal wak therefore brought after
the|passing of the Soclal Security Act 1998 on 21 May 1998, and the
proyisians of Scheduld 6 therefore apply to it. In pafticular, paragraph 3(2) of

that Scheduls provides that:
The tribunal shall riot take into account any circunjstances not obtaining at the

time when the decision appealed against was magle.

In this cass, therefore, the tribunal should have been concerned with the
claifnant’s abillity to walk In June 1998 and not (as It appears to have been at
the fribunal) at the datd of the tribunal hearing somg months later. As my
power to take a declsidn In substitution of that of the tribunal is a powsr

“to give the decision which he considers the fribunal should have given”
(seqtions 23(7) and 34{4) of the Social Security Administration Act 1992) that

applles to my decision also.

The|evidence

There is now & cdnsiderable amount of evidarjce in this case. | must bg
satlgfled, to allow the appeal, that on the balance ofiprobabilities the
claiant's physical condition as a whole is such tha} her ability to walk out of
doofs is so limitad, as ragards the distance ovar which of the speed at which
or {He length of time for' which or the manner in whidh she can make progress
on foot without sever dlscomfort is such that she is virtually unable to walk
(reglilation 12 Social Sécurity (Disability Living Allowance) Regulations
1991). | must alsa be satisfied that the ¢ondition existed for at least three
months before any award starts and will 1ast for at Idast six months.

Dwi
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8| Ihave raviewed all the eviderice now on ﬂ'ﬁ (saveral items of which

re not available to the trlbunal, and most of which was not availzble to the
adljudlcation officers):with a view to seeing if it is dstablished that the claimant
ets these condltions in Juns 1998, The claimagt has Down's syndrome
and resulting poor muscle tane. This Is made works by an imperfarate anus,
She also needed at &n earlier stage a “hole in thejheart* operation. Sadly,
these are permanent conditions although clearly dil concerned have been
wirking to ease the dlaimant's situatlon as far as ¢an be done. For the
pyrposes of disability living allowance, if the conditions are met at the date of
the requested review (ihe review request was recgived on 8 January 1998)
arld at the date of the:review decision, then the ejdence clearly suggests
ihat the conditions were met for some time hefore that and will be met for the
foreseeable future, Ir particular, I find that if the tdst Is met for the period
urgder review, then it is also met for the “before” arjd “sfter” periods required-
forl entitlement. -

10| The claimant's problems with walking arise atutely because of the
interaction of her diffefent conditions, Tha following evidence about this is -
noy before me, in addition to the evidence beforelthe tribunal. ‘if she walks
mare than 50 yards sHe Is likely ta soil herself’ (latisr from the MP, April.
1899). “For somelime, it was assumed that sailing, ;which oceurs regularly,
wak related ta diet and/or psychological factors. | understand from (the

~ clajmant’s mother] that the current medical opinionjis that the soiling is due to

physical factors, such that there is likely to be “leaklage” whenever [the
claimant] Is upright and particularly if she stands orjwalks for even a short
perjod of time. [The cldimant] Is an acfive girl and this is deeply distressing to
her|... She 18 wilful and unpredictable; she is often ih pain and she haa
significant emotional difficulties assoclated with bawel problems” (letter from
the |senlor educational psychologist and area team Jeader, June 1999).

11 | The medical diagnosis is confirmed in Februaly 1999 by her consultant
paetitrician, who is thel director of child health at th¢ maln local hospital. That
cortfirmation also comments: “She has an unusual groblem which severely
impairs her mobility ... It is made much worse by physical activity and if she

e more than fifty to: one hundred yards she is vgry likely ta soil hersalf ...
sheffinds this extremely distressing and the tendendy to soil makes her
behaviour a [ot worse gnd causes a lot of emotionalfupset.” The parents
commented that a memiber of the tribunat suggesteq that the ¢laimant should
be fut in nappies (document 86, althaugh the point |a not in the record of
progeedings). The congultant expressly rejects that puggestion as
inappropriate. The condultant had earlier provided 4 Jetter of support placed
before the tribunal, which included the phrase: "Althpugh she has good leg
power, she is not able tb travel far under her own vdfition because of her
prolfems with incontinence. This, cambined with het developmental problems
relat ;d to her Down's Syndromé, make moability @ mgjor problem for the
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12 Evidence before the tribunal Included evids
teacher about *a gregt deal of problems with her howels, solling could be at
tines a qaily occurrehes ... she became very distiessed st these time ...,
S{milar evidence can'e from the school nurse, smployed by the local health
tryist. Her current hedd teacher at the apacial schibol she now attends
mments; “Walking in-and around town is likely tb Induce sailing for [the
claimant]. For her ta ¢io In & buggy or wheel chair |s age and phyaically
Inqippropriate but she: never the less need the expprience.” Ancther specialist
atfthe local national health service trust adds: ‘| wuld cartainly recommend
that [the claimant] avéids walking distances. At hef age it la now inappropriate

to he using a buggy.”.

13[ These independent views all confirm the direct evidence of the
cldimant’s parents made before, to, and after the tdbunal hearing, These
inglude; "Walking causes [the claimant] to have salere cramp like pains
whjch car) last for a cdnsiderable amourt ta time ahd lead ta uncontrolied and -
exgessive defecatlon for up to 3 days" (document B8); “She knows that the
paip will lead to loss of bowel control and ia more rpluctant to walk any:
distance ... Walking cguses the collick (?) - type pdin which comes when
soiling is Ilksly” (docurhant 83, the triblinal’s record|of procesdings). | aiso
hotp particularly the statements in the clalmant's mbther's oflginal letter
requesting a review explaining why the request was made when it was mads
and not before. [ finally note that there has been ng examining medical
offi¢er’s report or ather* expert evidence which callsfinto question In any way
this|consistent set of statements of the claimant’s pgoblems from aimoat

e who might bé In a position to give an objective summary of the

¢laimant’s condition.

Serre discomfort

14 | In the light of all this evidence, 1 agree with thd claimant's mother's
corment that the final éentence of the tribunal statgment, that “the decision
has falso taken hote of all information and reponts injthe appeal papers and_in

ke the staterment out of its contaxt and to rely o It while failing to deal
with|the polrt raised in the rest of the sentence. It isicaar that the claimant

ornness, attempts to make her do so add to the distress.

DWW
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6 In my decision CDLA/12940/1996 (to be reported as R(DLA) 4788 |
ade the following scommants about the meaning of “severe discomfort™-

=

12 "Pain”is a wdrd encompassing a wide rangq of intansities, It Is “ a locallsed
-| or diffuse abnomalisensation from discomfort to a any, caused by stimulation of
functionally specific:peripheral nerve endings” (Blakiston's Gould Medical
Dictionary), or "a mdre or less localised sensation df discomfort, distress, or -
agony, resulting from the stimuletion of specialised|nerve endings® (Dorfand's
Medlcal Dictionary). “Discomfort” is not a temm definkd In medical dictionaries. It
has been defined a$ "the condition of baing uncomfortable; uneasiness” (Oxford
English Dlctionary). This may be the definitlan that the Commissloner had in mind
In CM 1/81. In that sense, | respectfully adopt from fhe judgment of Glidewell LJ
the guldanca that “dlscomfort’ describes the sensaflon experisnced from lesser
levels of pain. The medlcal definitions bath also strdss that the sansation of pain
arises from a particular functional or physical &ourcq, As noted In R(M) 1/83, the

ansation of discomtort might also arise from other ¢auses. For example, in this

se the sensatlon df discomfort expsrisnced by the claimant when walking is
ue to pain in her knees, but may be mada worse by the claimant becoming
reathless. This s sd although breathiessness may ot itself diractly cause pain.

3 How does “severe” qualify *discomfort'? A person who suffers severe
iscomfort Is trazted as being viriually unable to walk, and the severity of the
Iseomfort is o be maasured with this in mind. "Severe” Is an evaluative term,
hich may be contradted with moderate or mild, but |s not open to precise

efinition.
My pecision

16 | Applying that approach to the facts of this clalfm, | have no hesitation in
stating that this is cleaF evidencs that the claimant i§ virtually unable to walk
becpuae even an insighificant amaunt of walking cguaes her severe
disgomfort both while it happens and after it has happened. The discomfort
in this case comprises not only the paln but also the physical sensation of
hav|ng soiled onesself in the ways described in the papers (which would
certhlnly be “discomfon” in the ordinary sense of th¢ word, though possibly
not [severe"), the embarrassment of knowing that ohe has soiled onesself
again would of hself cause discamfort), and ”te distress caused,

Looking at all these eldments together they are in ny viaw of such a
magnitude in this case that | conclude that walking to any extent causes the
claimant severe disconifort after the walking If not during it (and often bath).
The|clalmant is therefote within the test in regulation 12 of the Social Security

(Dishbility Living Allowance) Regulations 1991.

17 | The award of tha tare companent is in effect (Subject to any review)
until{17 January 2001 (the claimant’s 12th birthday)! A fixed tarm award
seems the more approgriate award in this case, to allow for review as the
claimant grows older, ahd | therefore adapt that dalg as the final date for the
ision. The award is to start from the date that the review was first
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quested, by the letter recsived on 8 January 19p8. My decision giving effect
td this declsion Is In paragraph 2.

18 The appointee should be aware that the higher rate of the mability
component will nat bé pald In full for past periods jn addition to the payment
of lower rate of the mobility component already repeived. The additional
entitiement awarded by this decislon for past parigds is limited to the amount
by which the higher rate of the mobility componant axceeds the lower rate of
thp maobility componeint for each week during the éerIOd of award,

David Williams
commissioner

19 August 19989
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