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[ORAL HEARING]


C. A. S.


1.	For the reasons set out below, the decision of the Attendance Allowance Board given on review on 7 November 1988 by its delegated medical practitioner ("DMP") is not erroneous in point of law, and accordingly this appeal fails.





2.	On 7 November 1988 the DMP decided that, as none of the day or night conditions was satisfied, he was unable to issue a higher or lower-rate certificate, and it therefore followed that the earlier decision of 31 December 1987 should stand unrevised.  The claimant contends that the decision of the DMP was erroneous in point of law.





3.	Although there was nothing intrinsically difficult in-his particular case, I directed an oral hearing.  I did so to enable certain matters of general application to be considered.  In order to alert the parties to the issues under consideration the following direction was, at my instigation, issued by a nominated officer:-





"At the Oral Hearing the Commissioner will be concerned to investigate in depth what constitutes a "bodily function" within section 35(1) of the Social Security Act 1975.  There may be doubts as to whether the activities listed under paragraph 5 of form DS4 are all bodily functions, still more so as to whether they define bodily functions comprehensively.  The question of whether the Attendance Allowance Board should rely solely on the answers given, under paragraph 5 may therefore be asked.





�
	The Commissioner will also be concerned with what constitutes “throughout the day” and “during the night”, and whether the  “frequent”/  I repeated attention must be required more or less evenly throughout the day or during the night.





The following decisions are to be added to the papers and sent to the parties - CA/80/86, CA/140/85 and CA/104/88."





4.	At the hearing Mr L Scoon of the Solicitor's Office of the Departments of Health and Social Security appeared on behalf of the adjudication officer.  The claimant was not present, but was represented by Mr Alun Thomas, Parliamentary Researcher to Dr. Dafydd Elis Thomas, the Member of Parliament for Meirionnydd Nant, Conway.  Dr. Dafydd Thomas had undertaken to represent the claimant, but owing to the demands of his Parliamentary duties, he was himself unable to be present, and had arranged for Mr Alun Thomas to appear in his stead.  I invited Mr Alun Thomas to make his submissions on behalf of the claimant.  However, he said that he was really in no position so to do.  He had been labouring under the belief that all he was required to do was to listen to my decision.  I enquired of him why he had entertained such a wholly mistaken concept of the nature of appeals to the Commissioner, and his reply was that he was simply misinformed by the constituency office.  The practical effect of this was that I received no assistance, apart from certain vague generalisations, from Mr Thomas, and the claimant was not adequately represented.  I considered whether I should adjourn the matter, but in view of the f act that some two years had elapsed since the decision complained of was given, and there had already been one earlier adjournment when the matter had been set down for hearing in Wales, I considered that it would be inappropriate for there to be any further delay.  I was encouraged in this course by the knowledge that there was no difficulty peculiar to the claimant I s case, and that the real interest in the matter lay in the consideration of the general propositions referred to in the nominated officer's direction.  Accordingly, I did not allow an adjournment.'





5 . As regards the specific case before me, the claimant's attention requirements were described in paragraphs 2 and 4 of the DMP's decision.  There has been no suggestion that thetd are any requirements not referred to in those paragraphs.  The crucial question was whether the attention required in connection with the claimant's bodi'l-y functions was sufficient to be regarded as "frequent ... throughout the day".  If it was, then the claimant satisfied the attention condition within section 35(1) of the Social Security Act 1975.  This raised one of the matters referred to in the Direction, namely the meaning of "frequent" and "throughout the day".  As to the word "frequent", Lord Denning MR in R v. National Insurance Commissioner Ex Parte Secretary of State for Social Services [1981] 2 A.E.R. 738 explained that the word connoted several times, not once or twice (see page 741).  Unfortunately he did not go on to explain the meaning of "throughout the day".  However, an attempt at this was made in the unreported Decision CA/080/1986 where at paragrath 5 the learned commisioner said as follows:- 





�
	"The DMP had to address himself to the question as to whether the attention [the claimant] required in connection with her bodily functions was sufficient to be described as frequent attention throughout the day.  He had to be satisfied not merely that the attention was needed regularly or frequently but frequently 'throughout' the day.  There is no definition of 'throughout' in the Act but the Oxford Dictionary gives its meaning as 'right through, in every part in all respects'.  It will of course not be necessary and there is no such suggestion for a claimant to require attention every minute of the day in order to satisfy the statutory conditions.  However 'throughout' in the context of the 1975 Act connotes attention which is given very often during the period accepted as the day."





6 . I respectively agree with the above approach, save that instead of saying that the attention must be given "very often" during the day, I would prefer to express it as "at ..intervals spread over the day".  In my judgement, it would not be enough to give the relevant attention solely in the morning and in the evening, however frequent and intense that attention might be in those restricted periods of time.  The attention would also have to be rendered at least once during the intervening period of time.  Moreover, in my judgement, the same principle will apply to the concept of 'repeated attention during the night'.





7.	If I apply the above construction to the present case, there was nothing to suggest that the claimant required frequent attention throughout the day.  The relevant attention called for could be given at the beginning and the end of the day, and there was no need for it in the intervening period.  I am, of course, aware that the claimant would need to use the toilet, but as there was one of these on each floor, there was no necessity for the claimant to use the stairs, and the help that he needed in connection with that operation therefore did not arise.  Accordingly, I am persuaded that the claimant does not satisfy the day time attention condition.  Moreover, as regards the night attention condition, there was no evidence that the claimant required "prolonged or repeated attention in connection with his bodily functions".  The claimant raised the question of a chest infection, but the DMP explained why he could not take this into account. The matter is satisfactorily disposed of by the Secretary of State in paragraph 9 of his submissions dated 25 July 1989.





8	As far as supervision is concerned, the DMP has come to the conclusion that, as the claimant is orientated in time and place and not confused, and as there is nothing in the evidence to show that either he or anyone else is in substantial danger because of his condition, there is no necessity for him to be continually supervised throughout the day or night.





9.	In short, the DMP has given clear and adequate reasons as to why he considers the claimant unable to rely on section 35(1).  His conclusions are consistent with the evidence and case law,





�
and as a result his decision is not erroneous in point of law.





10.	However, although I am satisfied that appeal before me cannot possibly succeed,' nevertheless, as regards claims for attendance allowance generally, I entertain some doubts as to the adequacy of the questions appearing in paragraph 5 of form DS4.  For it is on the basis of the answer thereto that a DMP to a large extent reaches his conclusion.  For convenience the questions are set out in the Appendix A to this decision.  I feel some uncertainty as to whether or not the questions are really sufficiently embracing to ensure that the DMP, when he comes to consider the answers, has had his mind directed to all the relevant matters.  For example, I see no reference to an obvious bodily function, namely breathing, and the attention that might be necessary in certain circumstances.  Thus, a child suffering from cystic fibrosis might require physiotherapy and postural drainage frequently during the course of the day or night.  Again, there is no reference to such bodily functions as seeing, hearing or speaking.  Although in most cases people who are totally blind, deaf or dumb may not require any attention on this score, nevertheless it is possible to conceive cases where this might not be so, particularly where they recently have lost their sight or hearing or power of speech.  Further, apart from persons who are incontinent, there is no focus on the extent or frequency of the day time attention required, or on how long such attention should be given.  Of course, all medical matters are for the determination of the medical authorities, and at the end of the day it is for them to prescribe the format of any medical questionnaire.  However, I have to bear in mind that the claimant needs to be convinced that every relevant aspect of his case has been properly taken into account, and if his condition does not naturally fit the relevant questionnaire, he may entertain a sense of injustice, and, in my experience, this has precipitated many avoidable appeals.





11.	I invited Mr Scoon to say whether he considered the existing questions under paragraph 5 of form DS4 adequately dealt with the situation.  He contended that they did, arguing that, insofar as any particular case did not fall within the compass of the questions there set out, it was always open to the examining medical officer to add additional comments.  Against that, it is not immediately obvious exactly where on the form he would put such additional remarks, but more important there is always a natural tendency for someone who is completing a form merely to answer the questions posed, not to think of answers to questions which do not actually appear in the document.  I have to bear to mind that at the end of the day, it is desirable that the claimant should think that his condition has been considered fully, and no relevant aspect ignored.  If he is persuaded that such is the case, appeals are likely to decline.





12.	I have set out in Appendix B a suggested alternative series of questions to those appearing in paragraph 5(a), which may or may not call for variations in the questions (b)-(i) of that paragraph.  I hasten to add that the questionnaire set out in the Appendix B is nothing more than a suggestion for





�
consideration, and, where appropriate, modification.  But, at the end of the day, the examining medical officer has to ask fully and with sufficient particularity enough questions to enable the DMP to consider fully and exhaustively the issue whether a claimant requires in connection with his bodily functions frequent attention throughout the day or prolonged or repeated attention during the night.  As paragraph 5 of form DS4 stands, I find it difficult to see how a DMP can easily, determine in all cases whether or not the claimant satisfies the day or night attention condition.  More to the point, the average claimant might reach a similar conclusion, and feel a sense of injustice.








13.	As for the actual appeal before me, I have no hesitation in dismissing it.








(Signed)	D.G. Rice Commissioner








(Date)    31 January 1991





�
	5 Need for attention		APPENDIX A


	In your opinion can	i Without	ii Only	Please comment below


	the disabled person	someone's	with some-	if column ii is ticked, or


	(,tick appropriate box)	help	one's help	if an activity cannot be performed





	move position in bed





	get out of bed





	get into bed





	rise from usual chair





	walk





	use stairs





	dress and undress





	wash





	bath





	get to the toilet





	cut up food





	eat





	drink


	use wheelchair





	h Specify other aids used, e.g.


	frame, walking stick





	c In your opinion whilst at		No	Yes		No	Yes	No Yes


	the toilet is help needed	with wiping	[ ]	[ I	with clothes	[ I	[ I to get on and off





			No	Yes		No	Yes


	d Is there incontinence	bladder by day	[ I	I I	at night	[ I	[ ]





			No	Yes		No	Yes


		bowels by day			at night





	e How often is attention


	needed for incontinence	by day				at night


			No	Yes





	f Are special incontinence				If yes, please specify


	aids or nappies used





		No	Yes


	g In your opinion could a				If no, please give reasons


	portable toilet be used	by day


	unaided e.g. a bottle or


	commode	at night


	No	Yes


	h In your opinion is attention				If yes, please state reasons and nature


	needed during the night


	hours





�
APPENDIX B








A	Has the disabled person problems or limitations as regards any of the following functions.  Tick yes or no.


Yes       No


1.	Breathing.





2.	Seeing.





3.	Hearing.





4.	Speaking.





5.	Smelling.





6.	Feeling.





7.	Eating (inclusive of any special diet).





8.	Drinking.





9.	Swallowing





10.	Urinating.





11.	Defecating.





12.	Sleeping.





13.	Moving.


(including walking, standing, sitting, rising, bending, stretching, crouching, kneeling, lifting, lying down, getting up, moving in bed, putting on and taking off clothes)





14.	Manual dexterity.


(including gripping, clutching, doing up and undoing buttons, zips, hooks and eyes, using knife and fork)





15.	Other (specify)








B	In respect of EACH function ticked 'yes', answer the following questions:





Specify which function:..................................





a)	Describe the limitation or problem, and state the extent to which the disabled person is affected.





b)	Is medication taken?





If so, what is it, and how often should it be taken? can the disabled person administer it himself?





�
c	Should the disabled person have assistance or attention from another person in respect of the limitation or problem (disregard what the person is actually getting - specify only what should be required).





d)	Describe the type of assistance or attention.





e)	How many occasions each day and/or night should it be given?





For how long on each occasion?








