destruction of documents – adverse presumption

R(IS)11/92 (unreported CIS/620/1991) examined whether when there had been routine destruction of DWP documents (as opposed to) an adverse presumption should be drawn as to their contents. 

The case involved the question of whether a man and his ex-wife were living together as husband and wife. Following the findings of a Social Security Appeal Tribunal (SSAT) that the claimant and his ex-wife were NOT living together, the claimant asked for a review on grounds that they were. The request to review the decision of the SSAT was refused by the Department of Health and Social Security because it was held that no grounds for review had been established.

The claimant’s representative (Martin Rathfelder) argued that the decision in question was made in ignorance/based on a mistake as to the material facts of the case. However, the representative had difficulty in particularising the allegations because almost all of the relevant documentation surrounding the appeal had been destroyed by the benefit department (or were otherwise unobtainable). The representative, in attempting to address this matter sought to rely on the principle of The Ophelia case, in that documents which had been destroyed should be treated as supporting the claimant’s case – in effect that all should be deemed against the spoliator [meaning: person who intentionally alters or destroys a document].

The Commissioner held that he knew from other cases which have been recently before him that there appeared to be a certain mythology building up round The Ophelia and that it was now time that that mythology was confronted. 

The Commissioner, having summarised Ophelia and made the summary Appendix 1 of his decision, held:

“Of what import is The Ophelia in the modern law of evidence?
28. The Ophelia was a case on the law of prize; and that is heavily underlined by the President’s own words as well as by the authorities invoked by him (see paragraphs (5) to (7) of appendix 1). It is true that the Privy Council said that “the substance” of “the old doctrine” “remains and is as forcible now as ever, and [it] is applicable not merely in prize cases, but to almost all kinds of disputes” (see paragraph (10) of appendix 1). The fact remains, however, that the case seems to have passed out of current legal thinking. As Mr. McManus [representative for the Department of Social Security] pointed out, there is no reference to The Ophelia in the latest editions of either of the leading textbooks on the law of evidence (i.e. Phipson and Cross); nor do the red indices of the official Law Reports cite any recent applications of the case.

To what extent is The Ophelia binding upon the adjudicating authorities?

29. (1) Mr. McManus’ first observation upon this point was that, in England, judgments of the Privy Council are of no more than persuasive authority. He referred to me to two well recognised textbooks by way of support for his proposition; but such support is not really necessary. By way of quibble, I might comment that, whilst I pretend to no expertise in the practises [sic] and conventions of the Prize Court (now subsumed into the Admiralty jurisdiction of the Queen’s Bench Division), I should have thought that judgments of the Privy Council may well have been binding upon the Prize Court. But, of course, the answer to that quibble is that the adjudicating authorities are not, and never have been, the Prize Court.

(2) Of more practical import in this context is the freedom which the adjudicating authorities undoubtedly enjoy from the strict rules of evidence which prevail in ordinary, adversarial courts. (Even there, in non jury cases, in the Commercial Court especially, the more technical of the rules of evidence are not always insisted upon.) No adjudicating authority will lightly disregard a judgment of the Privy Council upon the mere ground that such a judgment is of only persuasive authority. That is, however, a very different thing from disregarding an antique rule of evidence in a case where such a rule flies in the face of commonsense. But does The Ophelia fly in the face of commonsense?

What does The Ophelia establish?

30. (1) In truth, of course, The Ophelia establishes substantially less than it has, in this jurisdiction, recently been assumed to have established. In paragraph 18 above I quoted from Mr. Rathfelder’s application, dated 5 November 1990, for review of the three decisions in issue. For convenience, I repeat that quotation here:

“... we would rely on the principle established in the case of The Ophelia, 1916, that the documents which have been destroyed supported my client’s case.”

That encapsulates what I have termed the “mythology” which is building up round The Ophelia. Had the President or the Privy Council, or anyone else in judicial authority, enunciated that any document which had at any time been destroyed by A must, in litigation between A and B, be presumed to have supported B’s case, that would have been as preposterous an artificiality as had been propounded since the abolition of the rules of special pleading. No such presumption exists, or ever has existed, in English law. The absurdity of such a presumption was clearly recognised by no less an authority than Dr. Lushington. (See the quotation from The Johanna Emilie set out in para. (6) of appendix 1. Dr. Lushington himself uses the word “absurd”.) A little later in the passage quoted, Dr. Lushington says: “I hold time to be of great importance.” And, of course, the President, in whose judgment the passage quoted appears, describes the passage as “a useful summary of the result of the cases”.

(2) It is possible that the mythology has stemmed from a misunderstanding of the meaning of the word “spoliation” in this context. Even in everyday English “spoliation” is not a synonym for simple destruction. I quote the opening words of the definition in the Shorter Oxford English Dictionary: “The action of spoliating; seizure of goods or property by violent means; depredation, robbery.” Similar pejorative overtones are borne in the phrase “spoliation of documents” and in the maxim: “Omnia praesumuntur contra spoliatorem”. That clearly appears from paragraphs (1) and (3) of appendix 2 to this decision.

(3) I accept the submission of Mr. McManus that in The Ophelia a clear distinction is drawn between:

(a) the deliberate destruction of documents with the intention of destroying evidence; and

(b) the deliberate destruction of documents where there is no such intention.

The distinction is implicit in the judgment of the President and in the extracts from other judgments which are quoted by him. It is explicit from the judgment in the Privy Council. To save cross reference, I here quote words which appear in paragraph (10) of appendix 1:

“If any one by a deliberate act destroys a document which, according to what its contents may have been, would have told strongly either for or against him, the strongest possible presumption arises that if it had been produced it would have told against him; and even if the document is destroyed by his own act, but under circumstances in which the intention to destroy evidence may fairly be considered rebutted, still he has to suffer. He is in the position that he is without the corroboration which might have been expected in his case.” (My emphasis)

So it is only in my case (a) above that adverse presumptions come into play. In case (b) the only detriment suffered by the destroying party is that he deprives himself of corroboration; and, nowadays, even that detriment will not necessarily afflict him: see paragraphs (4) and (5) of appendix 2 as to the considerable erosion of the best evidence rule.

Is The Ophelia the source of a distinct rule in the law of evidence?

31. (1) Recently there has grown up in this jurisdiction a tendency to refer to “The Ophelia principle” in the manner in which lawyers refer, for example, to “the principle in Rylands v. Fletcher”; in other words, to treat The Ophelia as a case of seminal importance. In my view, that is error. One has only to make the most cursory perusal of the two reports to see that neither the President nor the Privy Council had the slightest intention of enunciating or did enunciate, any new principle of law. On the contrary, the President (in particular) was at pains to justify his approach by the citation and application of long standing authorities. In so far as any novelty was involved, it lay in setting the established rules of evidence, as applied in the Prize Court, into the framework of that Court’s “new” procedure (see, for example, para. (9) of appendix 1).

(2) I accept Mr. McManus’ submission that, in essence, The Ophelia simply reflected the contemporary approach to evidence which prevailed throughout the courts of the land. That is, no doubt, why Mr. McManus, despite extensive research, has been unable to find a single application of The Ophelia eo nomine. I myself have absolutely no experience of Admiralty proceedings, let alone of the prize jurisdiction. It may be that in prize cases which have not merited reporting there has been reference made to The Ophelia. But that, surely, would simply be because The Ophelia was itself set in the prize context; and, in consequence, would furnish a convenient illustration of how the (in no way egregious) rules of evidence operate in the prize context.

(3) I briefly expand upon that. The so called Ophelia principle is simply an application of the long standing maxim “Omnia praesumuntur contra spoliatorem”. But the presumption must not be indiscriminately invoked. Commonsense is allowed to prevail. That is plain from paragraphs (1) and (2) of appendix 2 and from the passage which I have emphasised in paragraph (7) of appendix 1. The “spoliation” in The Ophelia was of the most brazen nature. (As I commented in the course of the hearing, it was not all that far removed from the slavers who threw slaves overboard when a vessel of the Royal Navy’s West African anti‑slaving squadron hove into sight.) It is clear from paragraph (3) of appendix 2 that reliance on the “contra spoliatorem” maxim must be premised upon some wrongful or, at the least, reprehensible action or omission by the party against whom the resultant presumption is to operate.

Is The Ophelia simply an extension of the best evidence rule?

32. (1) In paragraph 31(3) above I said that the “Ophelia principle” was simply an application of the well recognised “contra spoliatorem” maxim. Mr. McManus invited me to go further and to accept that the contra spoliatorem principle is itself a facet of the best evidence rule. Mr. McManus made no secret of the intention underlying that invitation. The best evidence rule, although not yet quite dead, is on its deathbed. That is manifest from the passages set out by me in paragraphs (4) and (5) of appendix 2. The contra spoliatorem principle, urged McManus, must be regarded as having shared in the decline of the best evidence rule; and to be, in common with that rule, on the verge of extinction.

(2) Here I take leave to differ from Mr. McManus. The development of English law has always been nourished by a pragmatism strongly infused with commonsense. There is danger in a too logical affiliation of one principle to another; and then projecting that affiliation to establish that the withering of the parent (or sibling) must import the withering of the offspring (or sibling). (The metaphor, of course, does not even hold good in the natural world.) Mr. McManus relied on the following words from the long passage which I have in paragraph (5) of appendix 2 quoted from the judgment of Lloyd LJ in the Osman case:

“What is meant by a party having a document available in his hands? We would say that it means a party who has the original of the document with him in court, or could have it in court without any difficulty. In such a case, if he refuses to produce the original and can give no reasonable explanation, the court would infer the worst. The copy should be excluded. If, in taking that view, we are cutting down still further what remains of the best evidence rule, we are content.”

(3) Here, it seems to me, we are sliding away from the issue central to the discussion upon which I embarked in paragraph 27 above. Both Osman and Kajala v. Noble (see para. (4) of appendix 2) were concerned with the admissibility of copies (i.e. of “secondary evidence”). In the Prize Court cases (including The Ophelia) and in the case now before me there was and is no argument as to the admissibility of copies; for they did not and do not exist. I prefer to keep the discussion disentangled from the best evidence rule. No one can doubt that, in this age of photocopies and faxes, the adjudicating authorities would look at copies of the documents surrounding the three decisions the subject of Mr. Rathfelder’s application for review. (In the papers upon which the Commissioner regularly works photocopies are, I suspect, the rule rather than the exception.) But that is not the point here.

(4) My conclusion in respect of this section of the discussion is that, whatever may be the fate of the best evidence rule, the contra spoliatorem principle is, in its application to documents, alive and well. But, of course, that principle must be properly interpreted and applied in the light of the authorities. Mythology must be eschewed.

The Commissioner and The Ophelia

33. To the best of my knowledge The Ophelia was never referred to by the Commissioner until the second of the two decisions which the Commissioner gave in case on Commissioner’s file CSB/1288/1985. That case concerned supplementary benefit alleged to have been overpaid because of overassessment of the claimant’s housing requirements. To be more precise: the question was whether he alone was responsible for the rent of his council house or whether that rent fell to be apportioned between him and his two non‑dependent (but mentally retarded) children. Highly material on the issue of adequate disclosure were the relevant entries in a rent book which the claimant had produced to his local office prior to the first of the alleged overpayments of benefit. In his first decision the Commissioner set aside the appeal tribunal’s decision upon grounds which are of no present concern; but, in his directions to the fresh tribunal, he stressed the importance of examining the rent book itself. He did comment, however, upon the fact that the rent book was not in the papers which were before him. It then emerged that the original of the rent book had been sent to the appeal tribunal’s clerk along with the claimant’s application for leave to appeal to the commissioner; that it was passed from there to the Office of the Chief Adjudication Officer; and that it could no longer be located. The case came back to the Commissioner for directions as to how in those circumstances the fresh appeal tribunal should proceed.

34. In a second decision the Commissioner dealt with that dilemma quite shortly. He opened paragraph 7 of his decision by quoting “Omnia praesumuntur contra spoliatorem”. He then launched straight into the passage (from the Privy Council’s judgment in The Ophelia) which I have set out in paragraph 30(3) above; but with a crucial omission. He concluded his quotation with the clause:

“... and even if the document is destroyed by his own act, but under circumstances in which the intention to destroy evidence may fairly be considered rebutted, still he has to suffer.”

Of course, the manner in and extent to which the “innocent” destroyer “has to suffer” is immediately explained:

“He is in the position that he is without the corroboration which might have been expected in his case.”

And, as I observed in paragraph 30(3), even that detriment may now be mitigated in consequence of the erosion of the best evidence rule.

35. Although it gives me no pleasure to say so, I fear that the Commissioner, in truncating the quotation, misdirected himself. He clearly concluded that “innocent” destruction brings upon the destroyed document “the strongest possible presumption that if it had been produced it would have told against him [i.e. the destroyer].” After giving the source of the quotation, he continued thus:

“That case concerned a ship claimed to be liable to capture as prize whose papers had been cast overboard in anticipation of capture, and the person destroying the documents was obviously a spoliator. But the closing words quoted show that it could apply equally to documents destroyed in the ordinary course by reason of the impracticality of retaining them for ever. [My emphasis] The present case is not one of destruction of documents at all but of loss of them. But I have formed the view that the same presumption arises in the case of the loss of evidence as the result of the breach of a duty to take care of them owed by one party to proceedings to another; see Coldman v. Hill [1919] 1 KB 443 at Pages 456‑458. [And see, too, para. (3) of my Appendix II.] I am not of course making any finding that there has been any such breach of duty on the part of the Office of the Chief Adjudication Officer, but am merely indicating that the new tribunal may if they find there to have been such a breach rely on a presumption similar to that outlined in The Ophelia as applicable to the case of deliberate destruction.”

36. It will be seen from the foregoing that CSB/1288/1985 did not, in fact, bear directly upon the issue which presents itself to me. The Commissioner was canvassing the possibility that the Office of the Chief Adjudication Officer might, by losing the claimant’s rent book, be in the position of a “spoliator” (in the true sense of that word). On that aspect of the case the Commissioner was, in my respectful view, on sound ground; but this decision of mine is long enough already without my giving detailed consider​ation to issues peripheral to those directly before me and I decline so to do. All that I here conclude about CSB/1288/1985 is that:

(a) the words which I have emphasised in my quotation in paragraph 35 above were, in the context of CSB/1288/1985, obiter dicta; and

(b) in my respectful view, those words are erroneous.

Since:

(i) The Ophelia is not mentioned in the current leading textbooks on the law of evidence, and

(ii) few claimants or their representatives are likely to have referred to the    full reports of The Ophelia,

I strongly suspect that paragraph 7 of the second decision in CSB/1288/1985 is the fons et origo [meaning: source and origin] of the recent “mythology”.

37. Mr. McManus also referred me to a very recent decision of a Commissioner (neither the author of CSB/1288/1985 nor myself). I quote paragraph 11 of CSB/282/1990:

“11. One hopes there will be no difficulty in obtaining any papers which it is sought to produce. However, if it transpires that they cannot be traced, the fresh tribunal may wish to consider whether it would be appropriate in the circumstances to apply the principle which the Privy Council applied in The Ophelia [1916] AC 206.”

To that passage, and, again, I speak with respect, no exception can possibly be taken. No reference is made to CSB/1288/1985. The Commissioner can be assumed to have ascertained for himself what is and is not laid down in The Ophelia; and, as I have been at pains to explain above, I regard The Ophelia, when properly understood, as still representing sound law.” [My insert].

Commissioner J Mitchell 30.4.1992
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